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FOREWORD 



THE STATE AND FEDERAL COURTS ('ontinually rule on issues of concern to 
public-school teachers in America. This year decisions concerning the civil rights 
of both tenure and nontenure teachers, professional negotiations, salaries and con- 
Iracls, and other matters were handed down by the courts. The volume of report- 
ed cases reflects the growth of litigation for the adjudication of teacher rights. 
Not only have fresh legal issues relative to teacher rights been presented, but also 
courts are being asked to examine and change controlling law in the light of recent 
constitutional developments. Since professional education p‘-"sonnel, other than 
the immediate parties to an action, may have their rights and liabilities determined 
by these rulings, the cases contained in this report should be of interest and 
importance to all educators. 

This report includes those decisions of both state and fedcrnl courts publish- 
ed during 1970 where teachers or other certificated personnel were plaintiffs or 
defendants. 

This report was prepared by Jeanette G. Vaughan, Senior Staff Associate, 
under the direction of Fredia S. Shapiro, As.5istant Director. 

Glen Robinson 
Director, Re.search Division 
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INTRODUCTION 



THIS REPORT contains digests of J 43 (sourl decisions with 
legal issues of particnlar importance, to teachers. The 
material in this compilation comes from judicial decisioiifi 
published during the 1970 calendar year in the National 
Reporter System. While most ol the decisions summuriKcd 
here were rendered in 1970, cases decided eariier but not in 
print until sometime in 1970, are also i, eluded. With some 
exceptions, litigants in these cases, whether plaintiffs or 
dcfciidants, were teachers or other professional school per- 
sonnel in the public elementary and seconda v schools and 
publidy tinaiieed institutions of higher learning. 

Tiic 143 decisions originated in 37 .states. All but four 
are ol a civil nature. The exceptions arc two decisions from 
Illinois and one Iroin North Dakota wh(‘re (eachers w'ere 
cited for criminal contempt of court for violating injunc- 
lions against strikes and picketing. The other noncivil ease 
arose in New Jersey where a teacher was convicted of inter- 
lering with school assembly and of tre.spass on school prop- 
erty. One hundred decisions are products of state courts: 
34 from the highest tribunal of the state where the action 
was initiated, 54 from intermediate appellate courts, and 12 
from trial courts who.se decisions are .systematically pub- 
lished in the reference source used in the preparation of this 
report. The federal courts were reprcserited by 43 decisions, 
tiftecn decisions were rendered by federal circuit courts of 
appea!, and 28 decksions came from federal district courts. 

As in other years, New York courts produced the mo.st 
decisions. This year there were 20 from New York, fol- 
lowed by California with 10. Nine deewions came from 
Illinois, and eight came from Florida and Wisconsin. 

The case digests are arranged under the following 10 
topic headings: (a) certification and eligibility, (b) salaries, 
(c) contracts, (d) tenure, (e) school desegregation, (D teach- 
er/school board negotiation, (gj liability for pupil injury, 
(h) retirement, (i) c-vil rights, and (j) miscellaneous. The 
one loyalty case this year appears in the miseellaneous sec- 
tion. When there is more than one case from a state under 
the same topic, the cases are listed alphabeticiilly by title. 
Tabic 1 classifies the 143 decisions by state and major issue 
raised. Cases with more than one issue are cross-referenced. 

As in previous years, issues relating to teacher tenure 
were again the most numerous with 55 cases appearing in 
this category in 1970. Included in this broad category are 
cases raising issues of due process rights for teachers with- 
out tenure ilalus. Because of the large number of these 
cases that involve either probationary teachers in tenure 
states or teachers in states without tenure protection, the 
topic has been subdivided into two sections. The first sec- 
tion contains those cases involving employees who do have 
tenure and those cases where the question was raised as to 
whether ihe employee did or did not have tenure. The 
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second section conlain.s the deeisioiis concerning the non- 
tenure teacher. 

Prolossioiud iiego.ialions raiikcd .second in iiiimber of 
case.s this year with 25. 3ulary i.s.sues produced 15 decision.^. 
I he nine ca.scB in the mi.>jccllaiicuus group iiieluded a clial- 
leiige to the* Florida loyally oath and two eases involving 
alleged racial discrirninalioir in proniotiuns ari.sing from the 
same set of eircumslances, 

Ihc .summary that follows de.serihe,s .some of the major 
i.ssiic.s and .significant cases presented in this report. 

School Desegregation 

An imporlant i.s.sue raised in the courts in past years 
and again in 1970 was the assigiimeril of leaehiug staffs to 
schools on a racially segregated basis. Tlic question aopears 
with regularity in school de.segrcgalion suits brought' l y or 
on behall ol black pupils. Since teachers ihernselves were 
not liligaiils in these cases, the summaries of the decisions 
arc not given in this report, but may be found in riie 
PupiVs Day in Court: Review o/ 7970, a conipanion school 
U’\v publication ol the NEA Research DiviF^ion. 

Included in this report, however, arc six cases involving 
school de.sogregalion where leacher.s were eonceriied direct- 
jy as litigants. Two ol the cases were iniliuied by black 
adminislralors ill Soulhem stales. In the Alabama case the 
central-office job of a black adminislraior was aboli.shcd, 
and in the Louisiana case two black principals were re’ 
apigned to po.si lions ol coordimiling principals which they 
claimed were acmolions. I'He federal appellate court in Ibe 
former case found subslanlial evidence to support the do- 
administrative and educational viewpoint 
and held that the educator had not proved that the action 
wa^s arbitrary or discriminalory. In the latter instance the 
federal district court held that the reassignments were pro- 
motions but said that if in practice this did not prove to be 
.so, the principals would be ordered rein.s.tatcd in their 
former positions. 

In an Arkansas decision, the United Slates Court of 
Appeals for the Eighth Circuit ordered three of four dis- 
missed black teachers re-employed because the school 
board had not made proper findings that the teachers were 
unqualified when school integration necessitated a reduc- 
tion in staff. 

The National Teacher Examination was at issue when 
the West lehciana Parish School Board attempted to use it 
to determine which teachers would be dismissed following a 
reduction m staff after integration. The Fifth Circuit Court 
of Appeals remanded the case to the district court for find- 
ings of fact as to whether the examination was discrimi- 
natory between v/hite and black teachers. More recently, in 
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a decision handed down in 1971 and Ihcrciorc not reported 
in this publicaliofi, a l»;dt!ral dislriel court in Mississippi 
harrod the use ol the National Teacher I'Jxamination when 
the Coluinhus, Mississippi, school ilistrict sought to requiri; 
its teachers to score 1000 on the test to keep their jobs. 
lh<! eight dismissed black teuche.is wlio had brought llie 
suit 'iveri! ordered rciustaled. (Baker u, Columbus Municipal 
Separate School District, June 20, 1 97 1 ,“RSupp.-) 

Tenure Issues 

While 55 cases are repurled under the tenure topic, 20 
ol these actually involved nontenure teachers. In this area, 
one ol ihe most signilicant developments is decisions ex- 
lending due process rights to iiontenure teaeher.s in non- 
renewal ol contract situations. 1 wo leadirig decisions were 
from the United Stales District Court for the Western Di.s- 
Iricl of Wisconsin. In Both u. Board of Regents of State 
Colleges, suit was brought by a nontenure assistant profes- 
sor whose eonlracl was not renewed. The court held that 
under the due process clause of ihe Fourleenth Amend- 
inetil the professor was enlilled to subslanlive protection 
..gainst arbitrary nonrelenlion. The court coiicludud that 
the decision not to retain a professor employed liy a stale 
university may not rest on a basis wholly unsupported in 
lael, or on a basis wholly without reason,” The court di- 
rected the university to comply with minimum standards of 
procedural due process, including a slalement of reasons 
and a hearing, or in the alternative to offer the professor a 
contract lor the next school year. The second case from the 
same court. Gouge v. Joint School District No. /, involved 
two nontenure icachers whose contracts were not renewed 
for the next school year. The court held, in accordance 
with the Roth decision, that liuicliers in public cleincnlary 
and secoiidary sehools were protected by the due process 
clausc ol the FourLcentii Ainendmenl. The court also held 
llial the school board s ultimate decision lor nonrenewal 
may tiot rest on a basis ol which the teacher was never 
notified or to which he had no fair opportunity to respond. 

While not citing the Roth and Gouge decisions, another 
federal district court in Wisconsin denied the inolion of the 
Milwaukee school ollicials to '■’isrniss a complaint brought 
by llirce nontenure teachers whose contracts were not re- 
newed. The court said that even if the school system had 
unlimited discretion to discharge the teachers, it did not 
follow that “.gucli discretion could be exercised without a 
proper hearing.” 

Taking the opposite view, however, was a decision of a 
MassachusetLs state court which declined to apply the prin- 
ciples in the Roth and Gouge decisions to six nontenure 
teachers dismissed by the Boston School Committee. That 
court said that it chose to follow ”the greatei' weight of 
authority by holding that in the absence of a statute to 
the contrary, probationary teachers may be dismi. scd with- 
out a hearing. Other courts in considering cases involving 
nontenure teachers have taken the same view. 

On the other hand, the Fifth Circuit Court of Appeals 
held that in some instances a hearing is required for non- 
tenure teachers. In Ferguson v, Thomas, a Texas case, a 
college instructor lost -his bid for reinstatement, but the 
court laid down certain guidelines that must be followed 



lor those ifuichers who have an “expi'cliincy of rmmiploy- 
mcnl.” The same appellate court applied this r.'nsoniiigOn a 
Mi.s.sissippi ca.se where a teacher had been cmploycul for 
over 1! years by a .series of onc-ycar conlracLs. The court 
held that although In; did not have tenure, his long-term 
employment wa.s sullicicnl to give him the cxpiTlaiicy of 
rc-remploymcnl that conslilulcs a prolcclihlc inlcrc.si. 
Another loxas case, Sinderniann v. Perry, involved a non- 
tenure junior-college teacher whose (;onlracl was not re- 



newed, Since the tcach(;r had alleged that iionrcncwal wa.s 
because of tlic exercise of his constitulioiial rights, llic ap- 
pellate Court held llial tlic? sunimary judgment by the lower 
court against the teacher was improper. In rerrianding the 
case, the higher court also directed the district court to 
determine if the instructor had the expectancy of re- 
employment rncnlioncu in Ferguson, and if he did, the 
procedures regarding a hearing as outlined in that case 
would apply. If the teacher did not have ihi.s cxpeelancy, 
be must bear the burden of inilinting the proceed iiigs and 
t!’u burden of proving lhal a wrong had been done. 



First Amendment Rights 

Two cases this year involved definite questions of the 
acadcinic ireedoni ol teaclier.s. In one case a nontenure 
!iigh-.school teacher in Alabama was dismisstKl tor assigning 
a particular short story to her eleven th-gradc English da.ss. 
The federal cli.slrict coiiri found that the stoiy' was ap- 
propriate tor high-sehool juniors and that its assignment to 
the sliidents had not caused any disruption of the eduea- 
lion process. In view of its finding.s, the eoui l coneluded 
lluil Ihe leaelier s dismi.ssal eonstiluted an unwarranted 
invasion of her First Amendment right to academic free- 
dom and ordered the leucher reiiislaled. In the .second ease, 
the assigrirnent of a magazine arliele to a senior English 
cla.s.s caused the suspension and Ihrealened di.smissai of a 
Ma.ssachusetts leaclier. The court here al.so coneluded that 
academic freedom had been interferred with and oixlered the 
teacher reinstated. 

Another decision concerniiig the First Amendment 
rights of a teacher arose in Missouri when a high-.sehool 
Latin teacher witliout tenure alleged that she was not re- 
enrployed because of a speech she hud made before a pro- 
Icssional as.sociution lhal was suhscqucnily published in its 
journal. The trial court had dismissed the entire complaint 
and the loacher appealed. The state supreme court directed 
that the portion ol the complaint alleging violation of a 
constitutional right be reinstated since a school boards 
right not to rehire a teacher may not he on grounds that 
violate a teacher s conslitutional rights. A federal district 
court ill Indiana found that the constitutional rights of an 
elementary-school teacher were violated when he was not 
rehired because of remarks critienl of the school administra- 
tion he had rnaje before the teachers ussoeiulion during 
negotiations. But a Connecticut probationary teacher lost 
his lit when a federal district court refused to order his 
reinstatement. Noting that not all comments made by 
teachers are entitled to First Amendment protection, the 
court found that the comments made by this teacher at a 
public meeting %vent beyond legitimate crilieism in that 
they were violently abusive and personally defamatory. 
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Also lou<*hin«f on Firs! A.iiH:iidmt,'HL riglits of Uiaclu 
was a loyally oalh in Florida. The IVulnral dl.^triot eourl 
doclannl unconslilutioiial I'losc porlions of tin; oalli re- 
lating lo menilM'rship and lli<> giving of aid to the Cominii- 
m.st parly, and membership in orgaiii/.alions believing i,. 
lie overthrow ol tlie ntale or ItMleial govcTninenlH^ Iml 
U|»|i'‘ld two olher ()oriions of ll,e oalh. One portion re- 
qmred llie lalu’r lo sw(;ar ihat lie did not b(‘lieve in the 
violeiil ov<Tlhrow of the slate or federal gov<-rnmenls. In a 
«h'oision re.ulered on June 7, HJ7I, lln; .Snpreine Court of 
the Iniiled Stales .slnick down this portion of the oalli. Tlie 
only porlioM of the oalli ludd eon.sHlulionul by lh<> .Sn- 
preino Courl was the soelioii requiring appheanls lo pledge 
lo supporl the slali' and federal coiisliliilioiis. * 

Ollier easi-s involving llie First Aniendnienl rights of 
leaeliers appear in lii<! seelion on pmlessional iiegolialioiis. 

Professional NegoUation 

llie riuinber ot |y70 ca.se.s eoiicerned with leaeher/ 
sehool board riegoliaUoii.s exceeded Iasi year s high rule and 
involved a variely ol is.siie.s. The ca.se.s reporlc;d here, how- 
<w<;r, do not refleel ell that were deeided in this siihjeel area 
since few ol the Irial eoiirl d<;ei.sions appeared in the .sonree 
nial<Arial usnd (or this pulilicalioiL 

Four eases in this year s reporl iiivolved leaeliers and 
local a.ssoeialions being found in eonlempl of court for 
violalion of aiili-slrike iiijiiueiiop . Twice in Illinois and 
oiiei' in iNorlh Dakola llie eonvielions were uplield on ap- 
peal. leaelir'rs in Dade County, Florida, had previou.sly 
been suceessful in having iheir ease renianded for a jury 
trial on the conleinpl eharges, Inii the eonvielions were 
again uplield on appeal. 

leaclier.s in Iwo New York .sehool dislriels cliallenged 
slaliuoiy provisions lhal leaeliers who are ub.smiL from 
work b<;eause of a slrik.- will have Iwo days’ pay dedncled 
lor each tlay missed beeuu.se of the strike. The Lwo trial 
courts uplield tin; provisions of llie law, slating that llie 
proceflur<;.s in the law provided suffieieiu due proee.ss for 
the leaeliers, 

lwo Florida cases by the same name^ Orr ih Thorp^ 
involved difierent issues affecting Palm Beach Coiinly 
teachers. In the first case a federal district court slnick 
down a slatulc, applicable only to Palm Beach County, that 
autlionzed the dismispl of any superviaory or administra- 
tive employee who joined a professional organization. The 
court found that thi.g statute was a classic example of denial 
of equal protection. In the second case the local association 
alleged that policies of the school board were designed to 
eliminate the organization. The federal appellate court re- 
versed the lower court dismissal of the complaint and held 
that the te.achers had alleged sufficient discrimination that 
could significantly deter freedom of association and that 
without further evidence it was impossible to ascertain if 
the scliool board could explain or justify its action. Accord- 
ingly, the case was remanded for a full hearing. 

A Michigan case tested the validity of agency shop. 
_eab. ers who were not members of the local association 
sued the school distriet and the association challenging the 
provision. The association was unified and, therefore, the 
nonmember teachers were required to pay local, state, and 






unUuiUil a.s.MM.ii,liun dn.ss. ih,! trial courl had denied relief 
and on apiauil the appellate courl remanded the ease for a 
dcLenimialion as to whether llu- payment reipiired ofiioii- 
nieinlH'r bnicher.s was proporliomiti; to the share of the co.st 

0 iK'gotiutiiig and admini.sleriiig the eoniracl. While it 
would be ineqnilahle not to require the nonmember to pay 
"H Hlian;, ,1 the non, nen.her share was either greater oHe.sl 

1 , 111 the propoilionute share, the court held, the amuH.y 

.^hop pruvi,sion was in violation of the .slate puhlie erntlov^ 
niiiiii relaUon.s act. t me employ 

In one ol three eases coneerning the .scope of the har- 
ganiiiig unit, a New York .stale appellate court held llial a 
state-wide oarganiiiig unit was proper fiir proidBsional em- 
ployees ol the slate uiiivorsily system rather than an indi- 
vidual unit on eaedi eampus a.s advocated hy Ibe Sl'ilc 
Drnv.-i^ity Federation of Teaeliers. In another New York 
i^uae, the National Edueulioii .Association and the New York 
>.^laln rcaeliera Associalioii were nued by a local school dis- 
trict III connection with the rcleasi! by the slate association 
ol an nrgciil advisory” caulioning teachers not to accept 
positions in the district. The trial court refused lo enjoii, 
the advesory absent a sbowing of damage to the district 

Impairnienl of the constitutional rights of teacher.s was 
the issiHi in a case in Buy Shore, New York, when the 
m IuioI district sought to prohibit the local ussociation Irom 
c Lslrioiiliiig all Ijul "ronline inlernal dislribiUions” to 
leachcrs in the schools. A lederal di.stricl court ruled the 
dislribnlion rule void on Us face and in its applicalioii as an 
overbroad prohibilioii involving First Amendment rii^hts 
and enjoined the school hoard Irom cnJorcing it. 

Other Issuer 

Other issues prcsenled in this report include two cases 
^olviug alleged discrunination in promotions. Teachers in 
Newark, New jersey, brought suit in both state and federal 
courts Charging that the acts of the school hoard in 
snspending Us promolional lists for principals and vice- 
principals in order to nicrease the number of black admin- 
islralor.s was discriminatory. In the slate suit which ciiarc^ed 
that the actioiKs were in violation of the negotiated contract 
between the ocal association and the board, the court con- 
cluded that the board had acted lawfully under the partic- 
ular cirnumstances existent in the city. The federal court 
.^n charged racial discrimination against white teachers. 

- iding that proper nUegration of the facilities of the 
schools IS us imporlant as proper integration of the schools 
the appellate cour; dismissed the teachers’ complaint. 

Pa^icipalmn in an Office of Economic Opportunity 
Kural Legal Sen ices Program occasioned a suit hv two 
University of Mississippi law school professors. Lhe two had 
^ employed part time by both the law school and the 
OEO program when the chancellor of the university barred 
ur her participation by facully members in the OEO pro- 
gram. Suit was then brought charging a violation of La- 
dernic freedom and equal protection. While not holding 
hat the profeisors had a right to participate in the pro- 
gram the federal appellate court did hold that since other 
faulty members were employed part time, these two could 
not be discriminated against because of the nature of their 
part-time employment. 
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TABLE 1.- 


MAJOR ISSUES m CASES INVOLVING TEACHERS IN 1970 








Certification 

State and Salaries 

digibirity 


Con- '1 

tracts® 


enure 

ure^ 


School 

desegre- 

gation 


Civil 

rights 


Teacher/ 
school board 
negotiation 


Liability 
for pupil 
injury 


Retire- 

ment 


Mi seek 
Inncous 


Total 

cases 


1 2 3 


4 


r, 


6 


7 


8 


9 


10 


n 


12 


Alabama * . . ... 

Arizona ...... ... 1 




3 

1 


2 




. . . 


1 


. . . 


, . . 


5 

3 


Arkansas ..... ... ... 


] 




1 








1 


. , . 


3 


California .... 1 5 




3 








1 






10 


Colorado ..... ... ... 


• I • 


1 






1 


1 






3 


Connecticut . . ... ... 




1 






. . . 


. . . 


. . . 




1 


Florida ... ... 


1 


3 






3 






1^ 


8 


Georgia ... ... 


■ . ■ 


1 














1 


Illinois ....... ... 1 




4 






2 




1 




9 


Indiana ....... ... . , . 


1 


2 






1 








4 


Iowa ... ... 












1 






1 


Kansas ....... ... ... 


1 












1 


. . , 


2 


Kentuckv , , , . . . ^ 1 


1 








1 








3 


Louisiana ..... ... 1 


... 


2 


2 




1 


1 






7 


Maryland ..... ... 1 


... 










1 






2 


Massachusetts. ... ... 




2 






1 








3 


Michigan ... ... 


1 


1 






2 


1 






5 


Minnesota .... ... 


1 






1 




. . . 






3 


Mississippi .... 


1 


1 




1 










3 


Missouri ... . , , 


^ ~ m 


1 






1 








2 


Nebraska ..... 1 ... 








. . . 


. . . 




. . . 


. . . 


1 


New Jersey... 1 
















4^ 


S 


New Mexico . . ... ... 




4 










1 




5 


New York .... ... 2 




7 






]6 


. . . 






20 


North Dakota . ... . , . 










1 








1 


Ohio ... . , , 


















1 


Oklahoma .... ... 1 


... 






. , - 


. . . 








1 


Oregon , . . ... 


1 










1 






2 


Pennsylvania . . 1 , . . 


. . • 


3 


E E 


1 


‘i 








6 


Tennessee .... ... ... 




2 






. . . 


. . . 




. . . 


2 


Texas 




2 


1 


2 










5 


Utah ......... 


. . . 


1 














1 


Virginia ... 1 


... 










. . . 


. , . 


. . . 


1 


Washington ... ... ... 


2 
















2 


West Virginia . ... ... 




i 








. . . 


. , . 


. . . 


2 


Wisconsin * . . . ... ... 




6 




1 






i 




B 


Wyoming ..... 




2 








. . . 


p . . 


2 


Total number 


of cases ...... 3 IS 


11 i 


35 


6 


6 


25 


8 


5 


9 


143 


“Also continuing contracts of the spring notification ty^. 

^Includes tenure-type continuing contracts and cases involving the rights of nontenure teachers. 

“Involved the constitutionality of the state loyalty oath. 

**Involved an action by teachers against the superintendent for slander. 

“Suit by a teacher for damages and defamation of character. 

f^One case was a suit for malicloiis interference with contract, two concerned alleged racial discrimination In promotions, and the fourth 


was a criminal action against a teacher for trespass. 

^Involved a decision of the Workmen’s Compensation Board. 
^Concerned the question of mootnesi of a teacher’s suit. 
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CERTIFICATION AND ELIGIBILITY 



California 

Mormon V. State Board of Education 
461 P.2d 375 

Supreme Court of CalUorniii, November 20, 1969. 

A high-school teacher whose teaching certificates were 
revoked by the state board of education sued to compel it 
to set aside its decision and restore the certificates. The 
lower court denied relief and the teacher appealed. The 
certificate.^ had been revoked for “imniorul and unprofc.s- 
siotial conduct and acts involving moral turpitude” as 
authorized by section 13202 of the California Education 
Law, 

The charges arose out of a limited, noncrimitial 
homosexual relationship with another teacher in April 
1963. Approximately one year later the other teaclier re- 
ported the conduct to the superintendent. As a re.sult, the 
plaintiff resigned his teaching position. Sonie 19 months 
later the state board conducted a hearing concerning revo- 
cation of the teacher’s certificate. At that hearing, no 
evidence was presented that the teacher had ever com- 
mitted any act of misconduct whatsoever while teaching. 
Some three yeur.s after the original incident the State Board 
concluded that the event warranted revocation of the certi- 
ficates. 



Section 13202 authorized revocation of certificates for 
immoral conduct,” “unprofessional conduct,” and “acts 
invtjlving moral turpitude,” The court reviewed numerous 



cases in California and other juri.sdictions involviFig tlie in- 
terpretation of similar language as it applied to professional 
peraons. The court concluded that such language must be 
construed in the context of the occupaticn of the pereons 
to whom it applies. In interpreting the terms in question, 
the court did not feel that the legislature meant to allow 
the employing ageiicv to dismiss any employee whose 
personal private conduct it disapproved of. The court 
interpreted the statutory terms to denote “immoral or un- 
professional conduct of the teacher which indicate.s unfit- 
ness to teach. Without such a reasonable interpretation, 
the court said, the terms would be susceptible to an overly 
broad application as possibly to subject to discipline vir- 
tually every teacher in the state. The court concluded that 
the board of education could not abstractly characterize 
the conduct of the teacher in this case as “immoral,” “un- 
professional, or involving moral turpitude” within the 
meaning of the statute without determining that such con- 
duct indicated that the teacher was unfit to teach. Guide- 
lines were set out for the board to follow in making this 
determination. 



The teacher further alleged that section 13202 upon its 
face or as construed by the board deprived him of his con- 
stitutional rights, including his co sstitutionally protected 



O 

ERIC 



righls to privacy. A.s to lhc.se iillegalioiis, the court said that 
Its init'iprclalion of the section avoids the problem rai.sed 
by the teacher and that the section would he constiliitional. 

1 he tcii'chcr also claimed that tlic record contained no 
evidence iiidicatnig his uiilitnesn to tcaeh. In coiesideriiig 
tlii.x ismie, the eonrl .said that under the proper iiilerpreUr- 
tion ol the statutes “an individual can be removed from the 
leaching profe.ssion only upon a showing ihiil his retention 
in the piofe.ssion pose.s a .significant danfri;r of harm to 
cither students, school employ ‘^es, or others who might he 
allecled by his actions as a teacher.” The court concluded 
that there was no evidence in the record that the leaclier’s 
eonducl indicated his unriines.s to luaeli. 



In conelusion, the court said that it sva.s not unmiiidful 
of the public inlcrc.sl in eliminating iinfil teachers. But the 
power of the stale to regulate profe.ssions and conditions of 
government employment must not arbitrarily impair an 
individuaTs right to live his private life, apart from his job, 
as he deems fit. Further, the court made it cl< >r that it wa.s 



; — 11111,-^1 iji; prjiiiiiLUju uj luacn 

m the public .schools of California, hut rather that “the 
relevant slaliiles, as well as the applicable pn,.ciph!.s of con- 
slilulional law, require only that the hoard properly find 
pi rsuanl to the precepts set forth in this opinion, that an 
nidiv.dual IS not fit to leach.” The judg lenl of the lower 
court was reversed, and the case was remanded for addi- 
tional proceedings eonsislenl with the opinion. 



Minnesota 

McConnell Anderson 
316 F.Supp. 809 

United Stales District Court, D. Minnesola, Fourth 
Division, September 9, 1970. 

(See page 69.) 

Nebraska 

Henderson v. School District of Sc otts bluff 
173 N.W.2d 32 

Supreme Court of Nebraska, December 12, 1969. 

A teacher who had already signed a contract for the 
1967.68 school year resigned on August 11, 1967, to enter 
business. Complaint was made* by the .school district to the 
state board of education that the teacher had violated his 
contract. After a hearing the slate board suspended the 
teacher s certificate for one year beginning December 8, 
1967, This case was originally heard by the lower court on 
December 12, 1968, and was dismissed as moot since the 
•period of suspension was over, The teacher appealed, how- 
ever, claiming that he was entitled to a decision on the 
merits because otherwise he would bo adversely affected by 
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the suspensioi) arid Ins luturc opporlunilics lo pursue his 
profession vvoulrl he limited, 

The court did nut agree with the teacher. It pointed 
out that following the decision of the state board, the 
teacher could have obtained a decision on the merits in the 
district court but did not, Furlher, the reason that the 
teacher resign<“d was not a ‘just cause” contemplated by 
the statute for a eoiitraet violation, 'riie fact that the teach- 
er wished to enter some other field of endeavor did not 
constitute a legal or lawful reason for the violation of Ids 
contract. The judgment of the lower court was upheld. 

Pennsylvania 

King-Smith v, Aaron 
317 F.Supp, 164 

United Slates Dislticl Court, W.D. Pennsylvania, 

October 7, 1970. 

A blind teacher wa.s fully qualified and certified to 
teach in the public schools of Peunsylvaiiia. In order to 
obtain a slate leaching cerlifi(;ale, a person must secure a 
physiciuii’s certificate of no major physical disability, unle.ss 
such person submits a certilicale from his university, certi- 
Tying that the applicant can perform the duties iiolwith- 
standing the disability. When tins teacher sought to be 
placed on the eligibility roles of the Pittsburgh public 
schools, .she took the physical examination required by 
state slalute for appoinlnieiil to a first cla.s.s school dislricl. 
Ibis statute provides that the. teacher itiusl present a certifi- 
cate setting forlli that she is not physically disqualified by 
reason of any acute physical defect from .sueeessfully per- 
forming the duties of a teacher. 1 he teacher’s physical 
defect was noted on the certificate, but the exaniining 

■ B 







physician recommended that it be waived in view of the 
leaeher’s extraordinary' qualifications. When the teacher 
was not placed on the eligibility list for llie Pillsburgh 
schools, she brought this action under the federal civil 
rights act, alleging that the ndusul lo place her on the ILsl 
solely because of a physical handicap eonsliluled a denial 
of due process and equal protection of the law. The Pitts- 
burgh board of education and other school officials named 
as defendants moved to dismiss the action for failure to 
stale a cuu.se of action, 

Ihe ledural eourl found it apparent from a reading of 
the leaefier's pleadings and brief that a conl'liet in state law 
cxisicd. The teacher charged that the school board viohiled 
ti'e letter and spirit ol the certificalion law, claiming that 
i's general provisions were controlling. The fed' rai court 
I eld that this was a clear case for application i ■ the doc- 
trine of abstention. If the slate courts .should hold that the 
aetinii of the school board was unauthorised under stale 
law, the court said, it would iiol be necc.ssary for the fed- 
eral couris lo rule o.'i The civil righls or coiKSlilutional olaim. 
Ill any event the teacher could preserve her federal cl;iim in 
any slule court suit. The federal court held Uiat the teach- 
er s coniplaiiit had not revealed a deliherate, calculated 
stale assault upon a coiistitulionally guaranteed freedom, lii- 
stead, it merely coiitested the application of a certain slan- 
dard of fitness for teaching as to whether that standard is 
aiilhorized by stale law, aiid whether that slandard is rea- 
soiiuhie. Since this ease was not one where slate law was 
clear and setllod, nor one where state action threatened a 
"protected” uclivily, numely, the exercise of rights of free 
expression under the First AmendmerU, ihe court found no 
barrier lo applying the abstention doclrine and granted the- 
motion of the school officials to dismiss the action. 
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SALARIES 

Arizona 

Ca: son v. School Distml No. 6 of Maricopa Counly 
!*.2d 944 - 

Conn of Appeals of Arizona, Division I , Dc-parlmeni B 
May 6, 1970. ’ 

lliis class action was brought for a declaration of teach- 
ers’ rights under written conlracl.s witli the school di.stricl. 
The Inal court determined that the school district had the 
authorily to unilaterally reduce the salaries of the teachers 
below that cniitained in tlnur eoiitraels. Tlie teachers ap- 
pealed. 

Jn April 1966, the school district adopted a salarj^ 
schedule reflecting salary raises for the 1960-67 school 
year. Prior to July 1966, conlracls with these higher salarie.s 
were signed by the parlies. The school district drew up its 
budget, making allowance for the higher salaries and for 37 
additional teachers, But since the proposed budget ex- 
ceeded the 6 percent budget increase I imilalion in the stale 
law, the school district was required to submit it to the 
eouiily board of .supervLsors for approval. At the budget 
hearing, some taxpayers objected and the board of super- 
visors look the matter under advisenienl, suggesting that 
the parlic.s meet and allempl to compromise their differ- 
ences. Subsequenlly the school district submitted a new 
budget which would have been sufiicient to pay the con- 
Iracled salaries and to hire eight new leacher.s. This revised 
budget was approved by the county board of supervisors. 
Thereafter, the school district notified all teachers that 
their compensation would be reduced as of Januarv 1 
1967. This action followed. 

The school district relied upon a portion of the teacher 
leiiure law that provided that ‘*no reduction in the salary of 
a continuing teacher shall be made except in accordance 
with a general salary reduction in the school district by 
which he is employed, and in such ca.se the reduction .shall 
be applied equitably among all such teachers. Notice of a 
general salary reduction shall be given each teacher affected 
not later than May 1 of the calendar year in which the 
reduction is to take effect,” In eonslruing this provision, 
the court noted that it was a limitation on authority of the 
school district rather than a grant of authority. Becau.se of 
the restrictive language, the contracts for the ensuing school 
year could not contain any salary reduction of a tenure 
teacher unless it was part of a district-wide reduction ap- 
plied equitably to all tenure teachers and any notice of such 
reduction must be given them by May 1. The court felt the 
time limitation was meant to enable the tenure teacher 
whose salary was to be reduced to reject the contract and 
to find other employment if he wished. The court held that 
this section did not give the school district the right to 
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unilaterally reduce salaries ol leacher.s once contracts had 
been entered into. 

I'.c school dLsliicl next (‘ontended that ilie written 
conlracls ot employment necessarily included the stale laws 
relating tp limitaUons on school budget incieases. The court 
said that in ihis instance it wa.s not a que.stiori of the .school 
district being linancially unable to meet its obligations. The 
dislricl had suUicieni funds to honor all of the contracts 
and hire eight additional leachors. The school district bud- 
get as adopted, the court said, did not in any way “prohibit 
or render imposHible the performance of these contracts to 

Ihc^ iu I extent of the school district’s obligations ihere- 
uiiucr. 

rhe court held that the teachers were entitled to re- 
ceive eompensation for their services in accordanee with 
Iheir written contracts. Since no evidence had been pre- 
sunted concerning the amounts due the teachers, or the 
procedures which might have been followed by the leachers 
to protect their claims, the case wa.s rcver.scd and remanded 
to the lower court to determine the rights of the parties. 



Califurnia 

Hiinl V, Alum Rock Union Elementary School District 
86 Cal, Rptr, 663 

Court of Appeal of California, First District, Division 4 
May 14, 1970. - 

A teacher sought a writ of mandate to compel the 
school district to advance him one step on the salary 
schedule and to pay him additional eompen.sation for past 
years. Ihe lower court dismissed thf complaint and the 
teacher appealed. The school district salary Kchedule pro- 
vided for annual increments for teachers who had been on 
duty at full pay for 75 percent of the school year. Incre- 
ments are also granted to those who have been absent on 
military or sabbatical leave. The teacher in this case did not 
serve the required 75 percent of the school year because he 
was on sick leave. The teacher contended that the salary 
schedule, that did not allow for increments for those on 
sick leave, conflicted with state law and was a denial of 
equal protection of the laws. 

The appellate court found no conflict between the 
school district salary schedule and state law, for nowhere in 
the state law were the increments mandatoiy under these 
circumstances. Ihe court also found no denial of equal pro- 
tection of the laws in view of a strong public policy in favor 
of granting credit to employees on military leave. Sabbat- 
ical leave was also distinguishable, the court said, since it 
was granted for purposes of travel or study that would 
benefit the schools and the pupils. Thus, the judgment of 
the lower court was affirmed. 
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McNickeh v. Richmond Unified School Dislriat 
90 Cal. Rpir. 562 

Couri of Appeal of California, First District, Division 3, 
October 15, 1970. 

Three teachers claimed that the school district made 
wrongful deductions from their salaries for absences while 
oti strike. It was not cluiincd that the deductions for un- 
authorized absences were improper; rather, the formula 
used by the sehool district for making the deductions was 
challenged. The trial court decided in favor of the sehool 
district and the teachers appealed. 

The school district had deducted 1/179 uf the teachers’ 
annual salaries for each day of the strike, on the basis of 
179 actual teaching days of school for the school year. The 
teachers maintained that stale law requires that 1/282 of 
their annual salary be deducted. iTie pertinent statute pro- 
vided for the compeiisali' C teacher .3 who served less than 
a full school year and ie uded school holidays and %veek 
ends as well as actual leaching day.s. By this method the 
term would be 282 days and the deduction for the absences 
would be less, Ihe slalule made no di.stnictioii bolwecn 
unauthorized absences and authorized absences. The school 
di-slrict argued that the statute applied only to authorized 
absences and to apply it to the teachers in this case would 
result in an unconstitutional gift of public funds. 

In view of the clear and unambiguous language of the 
statute the court concluded that it applied to unauthorized 
abseiices, and that the school district erred in failing to use 
the statutory formula for deductions from the teachers’ 
salaries. Ihe judgment of the trial court was accordingly' 
reversed. 

Sayre v. Board of Trustees of CouHnga College District 
88 Cal. Rptr, 355 

Court of Appeal of California, Fifth District, 

July 8, 1970. 

A college tcaclier appealed from the lower court deci- 
sion denying his application for an order to compel the 
board of trustees to raise his classification on the salary 
schedule. The teacher had been employed by the college 
district in 1903. At that time he had 12 years’ prior teach- 
ing experience. But since the maximum that the district 
gave credit for was five years, the teacher was placed on the 
sixth step of the salary .schedule. To facilitate the recruit- 
ment of experienced teachers, the district in 1964 changed 
the salary policy to allow up to nine years’ prior teaching 
credit, but the change did not apply to any teacher already 
employed. If the change had applied retroactively, the 
teacher in this ease would liuve been on the tenth step 
instead of the seventh step. 

The sole question presented on appeal was whether this 
change in policy by the college district was arbitrary, dis- 
criminatory, and violative of the section of the education 
code that provided in part that 'hiniform allowance may be 
made in any schedule of salaries for years of training and 
for years of service. In no case shall the guverning board of 
a school district draw orders for the salary of any teacher in 
violation of this section,. ...” 

The court said at first impression one would be inclined 
to agree with the contention of the teacher that the board 







distinguished between Icuchers solely because of the dale of 
their original cmployinent. On careful consideration, how- 
ever, the court concluded that a reasonable clas-sificalion of 
teachers brought about by policy changes ncces,silalod by 
employment needs, is permi8.sib!c. The court reasoned that 
if the policy change of the board had been in the opposite 
direction— ■granting less credit ior prior experience— it wonld 
not have been permitted to reduce tin* compensation paid 
to the teacher nor lower his place on the salary Hchedule. 
By the same token, the board could not be compelled to 
re-classify the teacher upward on the schedule. According- 
ly, the judgment of the lower court dismissing the com- 
plaint oi the teacher was affirmed. 

Sheehan v. Eldredge 
84 Cal, Rptr. 894 

Fniirl of Appeal of California, First District, Division 4 
March 5, 1970. 

School Icachcrs employed by Salinas Union High 
School Dislricl sought a writ of mandate to compel the 
di.slricl to revise the salary schedule. The action was 
brought following a decision of the school board to pur- 
chase health insurance for its employees. The teachers who 
sued contended that the particular plan purchased was 
more valuable to teachers with dependents than to those 
without and that part of the cash salaries of teachers were 
U.sed to pun-hasc this plan and, therefore, the .salary 
scncdule should be revised, The trial court dismissed the 
action and the teachers appealed. 

The school district pointed out to the appellate court 
that the health insurance was not paid for out of payroll 
deductions but had been purchased out of district funds. 
Ihe teachers conceded this. The court found that It was 
within the discretion of the board to purchase the particu* 
Jar plan. Hence, the court held that the petition of the 
teachers did not present a cause of action and was properly 
dismissed by the lower courts 

Stevens v. Board of Education of San Marino 
Unified School District 
88 Cal. Rptr. 769 

Court oi Appeal ot California, Second District, 

Division 5, July 27, 1970; rehearing denied 
August 20, 1970. 

A classroom teacher sought a court order to compel the 
school district to pay his salary for six days that he was 
absent from his duties. The lower court denied relief and 
tlie teacher appealed* Ihe teacher was absent onat least ]2 
days on which he appeared before the Los Angeles County 
Assessment Appeals Board in connection with an applica* 
tion he had filed to have the assessments raised on certain 
property owned by the governor and by a corporation. 

The teacher 8 claim for pay was based on a provision of 
the California education code which permits up to six days 
of sick leave in any one year to be used for '^cases of 
personal emergency, including any of the following: . . .(c) 
Appearance in court as a litigant; or as a witness under an 
official order, The teacher ar^ed that he was appearing in 
court as a litigant The court disagreed, holding that a board 
of assessment appeals was not a court within the meaning 
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of lh(; eduoalioii code. Then! was nothing in the law 
ereating such hoards to indicate that they would exercise 
judicial functions as would a court. Since the teacher wa.s 
seeking increased assessments on lands, title to which was 
held by others and in which he had no interest, the court 
held that he wa.s not appearing in court as a litigant as those 
terms are used in the law. 

The teacher argued also that even if he was not ap- 
pearing in court as a litigant, his absences should be excused 
because they were occasioned by a “persomil emergency” 
wilhin the meaning of the education code. Using the defini- 
lion ot emergency as “an unloreseen occurrence or combi- 
iiation of circumstances which calls for an inimedialc action 
or remedy; pressing necessity, exigency,” the court held 
that the teacher’s appearances before the board were 
neither unforesecii nor did they arise from a personal 
pressing necessity or exigency. The court said that it found 
nothing in the record to indicate that the teacher’s volini- 
tary appearaiices before the assessment appeals lioard were 
of such benefit to the school district that it should expend 
public funds to reimburse him for his absences. The trial 
court judgment against the teacher was affirmi d. 

Vittal V. Long Beach Unified School District 
87 Cal. Rptr. 319 

Court of Appeal of California, Second District, 

Division May 26, 1970. 

(See page 25.) 



Illinois 

Cohn V. Board of Education of Waukegan Township 
High School District No. 119 
254 N.E.2d 803 

Appellate Court of Illinois, Second District, 

January 6, 1970. 

A high-school physical education teacher sought a 
declaratory judgment that he was entitled to a higher classi- 
fication on the school district salary schedule and damages 
for salary lost because of improper classification. The trial 
court entered a judgment for the board and the teacher 

Prior to his employment in the Waukegan district, the 
teacher had three years of previous experience in two ele- 
mentary districts. At the time of his employment in 
Waukegan the salary scheduie provided for discretionary 
credit for related previous experience. The teacher was not 
aliowed full credit for his previous experience, and his sub- 
sequent attempts to receive full credit were denied. 

Before the trial, the teacher sought to compel the 
board of education to furnish him with the employment 
records of 32 teaehetB and other records that would indi- 
cate the rate of pay received by those teachers. The lower 
court denied the motion. The teacher contended that this 
ruling was error. 

The appellate court noted that the motioii of the teach- 
er dia not allege why the records might have a direct bear- 
ing on the suit, why they were relevant or maierial, nor did 
the motion set forth that these teachers had similar back- 
grounds, had taught physical education, or had received 
credit for prior teaching experience. Under these circum- 




Slan(!i!.s, the court did not fed that llic trial court abused ils 
di.scrclion in (jcnyiiig the niolioii. Other allegation.^ of error 
made by the teacher were also denicfl. 

The appellate court held that the record did not indi- 
eale that the teacher hud b(!en treated in an arbitrary or 
iinrea.sonable muniier or that the action of thi! hoard was 
beyond its power.s. Iho judgment of the lower eonrl wa.s 
therefore affirnied. 

Wells V, Board of Education of Cornmu nity Consolidaied 
School District No. 64 
257 N.EJd 252 

Appellate Court of Illinois, First Di.slrict, 

Third Division, February 19, 1970. 

(See page 28.) 



Kentucky 

Board of Education of McCreary County v. Stephens 
449S.W.2d421 

Court of Appeals of Kentucky, January 16, 1970. 

The board of education appealed from a lower court 
decision granting the teacher, a former principal, a judg- 
ment for back salary, rhe plaintiff had been a leiiured 
teacher at the lime he was appointed principal. After one 
year as principal he was reassigned as a teacher benause the 
board felt that he was "not temperamentally .suited for the 
pos ion of principal.” Plaintiff lestified that at the time of 
his .i;assigiimeni, he was as.sured that there would be no 
reduction in .salary. The .school board maintained that there 
was no discu.ssion of salary at all. Plaintiff began his duties 
a.s a teacher August 1966 and on Suplember 27, 1966, he 
wa.s informed that he would receive $1,004 less than he had 
received the previous year as principal. He sought to recover 
the difference between the two salaries, eontending that 
there was no legal basis for the reduction. 

Ihe board of education maintaiiied on appeal that the 
reduction in salary was warranted by state .statute which 
provided that salaries may be reduced if there is an elimina- 
tion of extra service and responsibilitie.s. However, the 
teacher argued that the board did not comply with the 
statute which further provided that with respect to salary 
reduction “written notification setting forth the reason or 
reasons for such reduction shall be furnished the teacher 
not later than May 15.” 

Because of this provision, the court concluded that the 
failure of the board of education to notify the teacher by 
May 15, pursuant to statute, foreclosed its right to reduce 
his salary for the ensuing school year even though it had 
reduced his extra duties as principal. The judgment of the 
lower court was accordingly affirmed. 

Louisiana 
Gayle v. Porter 

239 So.2d 739 

Court of Appeal of Louisiana, Fourth Circuit, 

July 6, 1970; rehearing denied October 19, K>70. 

The Orleans Parish school board appealed from a trial 
court decision directing the board t‘ > correct a teacher’s 
paycheck. The teacher had sued the board for correction of 
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her paycheck because the school district had deducted two 
full days pay at $43.50 per day lor days that slu; was absent 
beyond the 10 days’ sick leave granted each year, A state 
statute provides for a niinimuni 10 days’ leave a year for 
each teacher and also provides that additional leave may be 
granted by the local district at full or partial pay. A second 
statute prohibits school boards from deducting from a 
teacher s salary any money in excess of that uctual!y paid a 
substitute teacher while the teacher was absent. No dedue- 
tion is permitted during the minimum leave of ab.seiice 
period. 

In this instance the teacher had exhausted her leave, 
had not asked the distruU for additioiial leave and had been 
absent two days after her leave was exhausted. On the first 
day of absence the school board hired a suLstilute teacher 
and paid her $20.00. No suLstilute was hired on the other 
day that the teacher was absent. 

On appeal, the board argued thul the two alalulcs men- 
lioried above should not be read together since one was 
general in iiatiue and took preference over the second 
which the board characterized as a special statute. The 
court found no conflict between the two laws and con 
eluded that read together they provided for 10 days’ sirk 
leave at lull pay regardless of whelhcr « substitute wiis hired 
and after that deductions could be made from a teacher’s’ 
salary only in the amount that was actually paid to a sub- 
stitute teacher. The court held that bcih'were special 
slalules dealiiig wilh the subject of sick Ifiave, 

The board also con’ ,dcd that ihc teacher should have 
requested additional leave and precluded from filing suit 
imlil she had done so. The crurt disagreed and noted that 
the school district personnel handbook provided that a 
teacher who has exhaUFidd leave may apply in writing to 
the proper school ai'Uiorily for acldiliona! leave at full or 
partial pay. The court pointed out that this was not a 
mandatory regulation and was merely available to the 
teacher should she wish to seek the additional leave without 
penalty or with less penally than the statute provides. 
Accordingly, the appellate court approved the decision of 
tne trial court in favor of the teacher. 

Maryland 

Ehrlich V. Board of Education of Baltimore County 
263 A.2d 853 

Court of Appeals of Maryland, April 6, 1970, 

Following completion of his sabbatical leave, a teacher 
at a community college failed to return to teaching at that 
institution. The hoard of education filed suit to collect the 
.salary that had been paid lo the loacher while he was on 
leave. The lower court granted summary judgment in favor 
of the board and the teacher appealed. 

At the time that the leave was approved, the teacher 
signed a contract promising to return to the institution for 
at least one year following the leave. The contract also 
stated that the teacher would refund the money granted for 
the leave should he fail to return. While the teacher was on 
leave, a formal chairman of the social studies department 
was appointed. This upset the teacher because it was his 
understanding that he was to be acting chairman on his 
return. Also, the new chairman liad his expertise in the 
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.same subject area thai the teacher expected lo teaisli upon 
relurii. 

On appeal, the teacher raised four issues of error in the 
lower court decision. The first three involved procedure and 
all were rejected by the appell 4c court. The fourlh coiilen- 
tion was that there existed a genuine issue of niaterial facts 
and, Ihereforc, summary judgment diould iiol have been 
granted. The teacher maintained that he had an under- 
slundmg with the president of the college that he would 
return as acting chairman. The court found that the teacher 
was entitled only to that position that he held prior to 
leave, namely, associate piofeasor of .social science. The 
Court found nothing ui the contrac' between the parties 
th«L indicaled otherwise. Concluding that there wa.s no 
dispute as to the material facts, the court upheld the lower 
coiiri judgment in favor of the school board. 



Min:(8sota 

lijorey v. Independent School District No. 49‘> 
312 F.Supp. 1257 

United Slates District Court, D. Miniiesola, 
First Division, September 8, 1969. 

(See page 73.) 



New Jersey 

Newark Teachers Association v. The Board 
of Education of Newark 
270A.2d 14 

Supreme Court of New Jersey, October 26, 1970. 

The teachers association brought suit for a declaration 
that the now salary sehedule adopted by the board of edu- 
cation was elfeeii • irnmedialcly and fora mandatory judg- 
menl accordiiuly. T u lower court denied relief (259 A. 2d 
742) and the a . ■ ation appealed. In August 1969, the 
board had adopted the new salary schedule wlh the provi- 
sioii that “the effective dale of both this policy and salary 
schedules to he the date of receipt of a proper appropria- 
lioii or the receipt of funds from such other sources which 
may be availahie for the implementation of thi.s policy,” Ai 
that time the school budget had already been adopted for 
the school year from July 1, 1969, to June 30, 1970, and 
the Board of School Estiniate refused to implement the 
new salary schedule by appropriating additional funds. 

It was the position of the association that stale law 
rnade any new salary schedule effective immediately and 
that the governing body had to appropriate the additional 
moneys. J he appellate court disagreed, holding that both 
the original wording of the statute in question and the 
statement annexed to the bill when it was passed provided 
that any new salary schedule would be mandalorily 
implemented m a school budget adopted thereafter. Thus, 

It appeared to the appellate court that the theme of the act 
was that “a new policy or schedule shall not upset a budget 
already adopted.” Although the word thereafter was left 
statute was revised, the court found no reason 
to assume that a substantive change was intended. Accord- 
ingly the judgment of the trial court in favor of the board 
01 education was affirmed. 
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New York 

Board of Education^ Central Bclioot District No, I v. 
Rickard 

306 N.Y.S.2(I 1010 

Suproiiio Court of New York, Otaogo County, 

January 28, 1970. 

(See Teacher's Day in Court: Review of 1969^ p, 15.) 

Two kiiidorgartcii loachers who ouch taught om; aession 
of a haU'clay r<'(ju<;atc(! payiTicni aa lull-tiino inonihorf! of 
the iiistruetional staff. This would aniounl to doubh; the 
salary they were receiving as half-day teachers. The board 
of education sought a declaratory judgment as to it.s liabil- 
ity to the teachers. The action was dismissed on the ground 
tlnit the board should have appealed to the Commissioner 
of Education. On appeal, this decision was reversed, and the 
ca.se was r<;mand<‘d for a hearing on the nusrits. 

(Jn reiiuuid, it was the opinioti of llie courl that 
nothing in the education law specifically prevented the 
district from hiring a teacher on a hall-day or .sirigle-sessioii 
hasi.s at oiie-hulf of the lawfully designated salary. 

Ihe state law provided that teacher shall mean '‘all 
fuli-time members of the teaching and advisory staff of 
each .school district of the state ” and that salary shan mean 
the amount of compensation that is to be paid for “.services 
rendered during the full ten months’” the schools are re- 
quired to be in session. Further, there is provision for pro- 
rating the salary of teachers not rendering all the service 
required of teachers during such period. 

Ihe court held that a reupunable construction of these 
provisions meant that a full-time teacher must work the full 
school year and a lull school day. The courl did not feel 
that the legislature iiitended that a teacher who worked 
thrive hours a day would be considc'red a full-time teacher. 
Consequently, the court ruled that the two teachers had no 
claim again.st the board for any additional salary. 

Central School District No, 1 v. Nyguist 
313 N.Y..S.2d 858 

.Supreme Court of NewYork, Special Term, 

Albany County, August 24, 1970. 

The seliool dislriet brought a proceeding to annul a 
determination of the commissioner of education relative to 
salaries for summer-school teachers. The commis-sioner 
moved to dismiss the action as did the 11 teachers involved 
who were permitted to intervene. The school district had 
paid each teacher SI, 000 for services rendered during the 
1969 summer program. The teachers appealed to the com- 
missioner who determined that the district should have 
adopted a summer-school salary schedule in accordance 
with the state minimum salary law. The school district con- 
tended that the commissioner’s expansion of the minimum 
salary law to include summer-school teachers was unwar- 
ranted and contrary to legislative intent. 

The court noted at the outset that judicial review of 
decisions of the commissioner is limited to those decisions 
that are “purely arbitrary,” In this instance the commis- 
sioner had made his decision in P ^hi of the principles set 
forth in a previous case wherein it was indicated that the 
state minimum salary schedule was applicable to sunimer- 




schuol teachers. In the opinion of the court Hi - decision of 
lh(‘ eominis^'micr wa.s well witlii.! the authority vested in 
him by .slaiulc. In vii.'w ol this aii;l lh<.* prevailing judicial 
authority pcrluiniiig to dotcrniinalions niadis by the com- 
missioner, liis decision in this instance was not purely 
arbitrary and could not be overturned. Accordingly, 'lie 
motion to dismiss the complaint of the. .school district was 
gran ted, 

Oklahoma 

State ex rel, Darnell v. State Board of Edtu ntinn 

475P.2dl8I 

Supreme Court of Oklahoma, Suplcmber 29, 1970, 

The superintendent of schools of Creek County souiiht 
a court order to compel the .state board of education to 
apportion funds and issue the nece.ssary warrants to supple- 
nifuit Iiis salary. State law provided that a county supcriii- 
leiideiits salary would be supplemented by state funds 
eijual to the dillerencc between the .salary paid from 
county' funds and the rniiiirnuni salary received by a teacher 
serving as superintendent of schools with like qualifications 
and number of teachers under him. The question in this 
case was not whether the teacher was entitled to the supple, 
mtmt which he was currenliy receiving hut the method of 
calculating the minimum salary, 

Ihe .siiperinlcfident maintained that the mininiuin 
teacher salary was that currcnlly required to be paid, while 
the state board maintained that the minimum salary was 
tnat ill eflect ill 1964-65, iiot iricludlng two .suhseqijent 
statutory increases. 1 his argument was based on language in 
th<; public school fouridation act which referred to the 
1 964<-65 .school year. 

It was the opinion of the court that the minimum sal- 
ary schedule for the 1964-65 year was used merely as a base 
upon which the percentage increase for 1965-66 and subse- 
qiient years could be calculated. Thus, the court concluded 
that the superinteiideiit s salary must be supplemented on 
the basis of the current minimum teacher’s salary. The re- 
quested order was i.ssued directing the state board to ap- 
portion the funds and issue the warrants in accordance with 
the court’s opinion. 

Pennsylvania 

Legman v. School District of the City of Scranton 
263 A.2d 370 

Supreme Court of Pennsylvania, March 20, 1970. 

(See page 62.) 

Virginia 

Homezell Chambers v. United States 
306 F.Supp. 317 

United State District Court, E.D. Virginia, 

Alexandria Division, November 21, 1969, 

Certiorari denied, 91 S.Ct. 1619, May 3, 1971. 

(See Crawford v. United States, Teacher's Day in Court: Re^ 
view of J 967, p. 13.) 

Suit was brought on behalf of those teachers in the 
overseas school system whose rights to recover back pay 
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WiitG not adjudged in ihe 1968 case of Crawford v. United 

States (J7^^ F.2d 266) wlienrm oilier tiuichers were denied 
back pay. 

The teachers in the present action alleged that their 
basic compensation as fixed by Oversears Teachers Pay and 
Personnel Practices Act should be equal to that received by 
teachers in United States school systems of over 100,000 
population; that they were being paid less: and that they 
were entitled to the difference. The United Slates Govern, 
merit maintained that the law in quest'on did not require 
such a result and that the precise salary paid to the teachers 
was in tlie discretion of the Department of Defense. Both 
parties filed niotions for summary judgment. 

The law in question allowed the Secretary of each 
military department to fix the rate of ba.sic compensation 
of teachers in liis department in relation to the rates of 
basic compensation for similar positions in the United 
States but no rate was to be higher than for similar posi- 
lions in the Di.?lriel of Columbia. The Overseas Dependents’ 
School System provi^^ed for on a yeaHy basis by appro- 



priations from Congress limited to x-iiollars per pupil. This 
per-pupi! limilalion may not be exceeded. 

In granting the motion of the Government for sum- 
mary judgment, the court held, in accord with Crawford, 
that Coiigress fixed the tota-/ amount that could be spent 
for the yearly operation of the overseas school system, and 
within the per-pupil limitation m the appropriations, the 
allocation for the amount to be paid to teachers and for 
other necessary expense .9 was left to the sound discretion of 
the Sucretary of Defense. 

NOTE: The Supreme Court of the United States declined 
to review the decision. 

Washington 

Lande v. South Kitsap School District No 40^ 

469 P.2d 982 

Court of Appeals of Washington, Division 2 April 
1970. 

(See page 21.) 




ERIC 



17 



CONTRACTS 



Arkansas 

Farris v. Stone County School District No 1 
450 S.W.2d 279 

Supreme Courl of Arkansas, February 9, 1970. 

Rehearing denied Man h 16, 1970. 

A discharged teacher .sued to recover the balauee of her 
salary due under her coutraet. Following a judgmen t for the 
school board, the teacher appealed on grounds that the trial 
couTt erred in not granting her motion for an instructed 
verdict aganrst the school board. 

rhe school district operated three schools and had five 
•school directors. Two director.? lived in one of the school 
areas, two in another, and the fifth in the third area. It was 
general practice for the directors of ilie area, with the con- 
currence of the particular principal, to recommend to the 
board which teacher to hire. Discharge of a teacher was 
accomplished m a similar manner. The teacher in this ca.se 
was discharged on March 29 by an ond notice from the 
principal after a conference he had that day with the board 
member.? living in that area. The two board members made 
the discharge decision based on the principal’s recommen. 
datioiK The full board never considered the matter until 

May 31, after the teacher. had requested the balance of her 
salary. 

The teacher alleged that the action of two board mem- 
bers in ordering her discharge was invalid. The court agreed, 
sayirig that it is settled that contracts with teachers ma*y not 
be binding on a district unless they are executed at a duly 
convened meeting of the board. The court held that the 
same rule must apply to the canceHation of a teacher’s 
contract. The fact that the full board considered whether 
the teacher should be paid after school had been dismissed 
lor the^ summer was not a ratification of the discharge. 
Since the record clearly showed that the board never took 
any action with respect to the discharge, the decision of the 
toal court was reversed, and the case was remanded with 
directions that an instructed verdict for the payment of the 

balance of salary under the contract be entered for the 
teacher. 

Florida 

Ross V, McCrimmon 
233 So.2d 411 

District Court of Appeal of Florida, Third District 
March 31, 1970. ’ 

Diicharged junior coilep teachers sued to require the 
school trustees to issue them continuing contracts. The trial 
court denied relief and the teachers appealed. Contracts had 
been issued to the teachers. However, the teachers con- 
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lended lhal certain porU ,.s were illegal and relurned ihe 
conlracLs unsigned. When ihey were notified of their dis- 
charge, they .sought to require the trustees to is.sue aiiiendi-d 
contracts in accord with a memorandum they had suh. 
milled rather than the tendered one.? prepared by the eom- 
misaioner of education. 



in affirming the trial court holding, the appellate courl 
alaled tin L the tru.slees were not empowered to is.mie the 
conlraets sought by the teachers, and did not have a clear 

legal duly to do so. The writ the teachers requested was 
dnnii d. 



ilinoii 



McLaughlin ti. Tile nd is 
253N.E.2d85 

Appellate Court of lllinoi.?, Fir.sl Dfstriet. 

Fourth Division, September 24, 1969; rehearing 
denied October 24, 1969. 

(Sec page 73.) 



Indiana 

Tippecanoe Valley School Corporation v. Leachman 

261 N.E.2d 880 

Appellate Court of Indiana, Division No. 2, 

Septembers, 1970. 

The school nistrict appealed from a lower court judg- 
ment granting a former teacher of the district damage.s for 
breach of corUract. The teacher had been employed by 
written contract for the 196.3-64 .school year. By a printed 
clause in the contract the teacher agreed “to use such text 
materials as are prescribed by said employer, and to ob.serve 
all reasonable rules and regulations of the properly con- 
.stltuted school authorities.” The contract also provided 
that the teacher could be disniissed during the contract 
term for incompetency, immorality, insubordination, or 
other just cause after being found guilty of the offense at a 
hearing at which the teacher had counsel. The teacher was 
licensed to teach English and social studies, but prior to 
commencing employment, he requested that he teach social 
sludies and literature only, citing a meager background in 
grammar. He also requested senior high-school rather than 
junior high-achool assignments. The teacher was assigned 
two classes of United States history and two of United 
States government, all on the high-school level. On Novein- 
^er 11, 1963, the principal telephoned him and reassigned 
him to ninth- and tenth-grade English. 

Prior to reassignment, the teacher had distributed to 
his history and government students a book list from which 
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they were required lo choose one book to read, it was not 
iitilil alter reassigiiiiuml ilial the leaeher was told Uial 
books had lo be approved by the principal. On November 
15 the teacher wrote lo lh<! superinletuhml of schools, 
slating thul he fell he niusl “consider seriously” resigning 
because he fell he was nol qualified lo leach English. On 
November 22 the leaeher received a memo from the super- 
iiuciident sluling ihal ihe school board “has voted unani- 
mously to cancel your present contract.” The leaeher did 
not leach or report lo work again. On December 9, 1963, 
the teaclier received notice that his contract cancellation 
had been rescinded, but one or two days later he was 
notified of a hearing to be held lo consider lerminating his 
contract for incompelency and insubordination. Shortly 
thereafter and prior lo the sclieduled hearing, the superin- 
tendent wrote to the teacher s draft board, stating as of 
December 18 (the dale of the hearing) the school board 
would have no more responsibility lo the leaeher and that 
he would no longer be employed. About the .same lime the 
leaeher s counsel wrote to the superinlendenl .seeking a 
.statement ol charges, preparation lime prior to the hearing, 
the right lo present and cross-examine witnesses, the right 
to employ a court reporter, and a public hearing. No answer 
was received to this reqiiesl, hnl the teacher did have a 
court reporter present at the hearing. Counsel was not given 
lime lo prepare a defense after the charges were known, nor 
was he p(;rmilled to call witnesses of his own or to cross- 
cxaiiLiiie witnesses for the hoard, At the conclusion of the 
hearing the teacher’s contract was lerminated. 

The trial court awarded the teacher the wages that he 
would have received had he taught the full year plus inter- 
est. On appeal the school hoard con tended llial this 
judgment was incorrect because the teacher had not proved 
that he had complied with all of the provisions of the con- 
tract. The court said that if this argument wa.s intended to 
mean that the teacher not only had to prove that he was 
ready, willing, and able to teach but also lo prove his abiUty 
and submissiveness during the lime he was permitted to 
teach, it mu.sl fail. Such a rule, the court said, would nullify 
the hearing procedures in the contract. 

The next argument ol the school board was that its 
cancellation of the teacher’s contract was conclusive and 
that the present suit was a forbidden collateral attack. The 
board maintained that the teacher could seek judjpial re- 
view of its administrative determination only through a 
direct attack and not by the present suit. The appellate 
court held, however, that the evidence was sufficient to 
sustain the implied finding of the trial court that the pro- 
cedure for removal of the teaclier provided for in the con- 
tract was not followed and that this failure was a gross 
abuse of discretion on the part of the board in that its 
action denied the teacher’s right to an opportunity for a 
hearing with benefit of counsel. The appeHate court ruled 
that it did not matter whether the suit was eharaclerized as 
a direct attack or as a collateral attack, for there was suf- 
ficient evidence to sustain either or both. 

The appellate court found no abuse of discretion on 
the part of the trial court and held that the case was fully 
and fairly tried in the court below. The verdict granting the 
teacher damages for breach of contract was affirmed. 
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Rohertson v. McCune 
472 P.2d 215 

Supreme Court of Kaiisa.-s ,}uly 17, 1 970. 

A teacher hroughl an action against the school hoard 
for breach ol conlrael, The trial court granted the motion 
ol ihe board to dismiss the complaint and the teacher ap- 
pealed. 

The teacher alleged that he had a contrael for the 
196H-69 school year and a letter of transmittal from the 
superintendent advising him of hi.s possible assignments. 
Ihe teacher stated that he wa.s orally advised that he would 
nol have to teach any courses other than those listed in the 
tran.sniiUal letter, all of which were industrial arts eourses, 
i hc teacher further alleged that after school slarled he was 
advised that he would be required to leach an eighlh-grade 
English class. The teacher refused, and on December 6, 
1968, lie was discharged from his position hecause his re 
fusal to leach the assigned class, according to the school 
board constituted a brtsach of contract on hi.s pjarl, 

The written conlrael between the teacher and the 
board eoiitained blank line.s on which the courses were lo 
h(! lilled iii later, 'rhe leaeher alleged that ihesc blanks con- 
stiluted a patent ambiguily in the contract that required 
explanalioii by oral evidence. The contract al.so contained a 
clause that staled that “the board reserves the right to 
assign .said leaeher lo such building and woTk as the besl 
interest ol llie schools of the district require.” 

At the irial the leaeher sought to introduce evidence of 
his oral undcisianding with the superintendent that he 
would not have to leach other than industrial arts eourses. 
Ihe teacher argued that this oral evidence should be 
admissihle to supply the missing blanks in the conlrael, 

Ihe appiillate court held that while oral evidence is 
admissible lo explain an anihiguous feature of a contrael, 
this rule was inapplicable to the contract in this case. In 
view of the clause in the contract permitting the school 
district to asHign a leaeher “to such building and work” as 
the best interest of the scliool dislricl indicated, the court 
found no ambiguity in the contract. Since the contract was 
plain on its iuee and no evidence was offered to show that 
the school board agreed not to exercise its right under the 
clause, the court held that the teacher, not the school 
board, had breached the contract and his dismissal was 
proper. The decision of the lower court granting the motion 
of the .school district to disiniss the case was affirmed. 



Kentucky 

Bell V. Board of Education of McCreary County 
450 S.W.2d 229 

Court of Appcalg of Kentucky, February 6, 1970. 

The superintendent of schools of McCreary County was 
removed from office by the board of education during his 
contract term. Prior thereto he was notified of the charges 
and filed a response denying them and demanding a hear- 
ing. He also requested that the members of the board dis- 
qualify themselves on grounds of prejudice. The hearing 
was held, but none of the members disqualified himself, 

1:8 



19 



. 111(1 tlu! rciiioviil ol th(! supcriiiloiidcnl was by iinaniinous 
volt!. Iht! sup<-rinlt!iul(>iil thon liled suit allt-ging thal llic 
removal wa.s arbilrury. 'I’bi! Iriai uourl dcmitul relu!!'. On am 
pea., Iho sup(.!rinl(!tuleiU alltigccl tIuU ihrj order of the board 
.sitoidd be .set asidi; on three grounds: lliu members refused 
lo .subiml to osammatioii to determine any prejudict;, the 
eharge.s against him were not .sufficiently spetjific, and the 
(!viden<!e was insu I fieient to .su pport the charges. 

K(*ntucky law provide.s ..lat a .superintendent may be 
removed ((jr eau.se by a vote of 1‘onr inember.s of the board. 

K- court said tliat whih! the .speeifie chargtj.s mu.st be 
tt.ainlt. ( tioiigh lo give the accused an opportunity to 
dcleiitJ himself, the law doe.s not provide for a board hear- 
mg. 1 he court .said that .since the board was not n-quired to 
hold the hearing, th(! superiiUeiident could lose nnlhimr by 
it since he would .still have an Opportunity to pncsenriiis 
cascj to the court. 

As to the first eoiiteiition of the .superintendent, that 
the order of the board .should be vaealed hecau.se the mpni- 
bers refused to submit t(, the prehearing examination, the 
court .said that while the board members should .submit to 
an cx^aiiiiiiatioii lor pos.sil)le prejudice in the ca.se of a t(!ach- 
er when a heariiig is required, the ab.senee of order and 
lairmxss m iLs eonduet (’ainiot be prejudicial siiiee no hear- 
mg IS ii(!ee.ssary m the ea.se of a superintendent. 

Ihe .sceond allegation of t’le superin ten dent was that 
Ihe charges were not sufficiontly spi^cific to provide him 
with a n-asonable opportuiiity to defend hiin.self. Here 
again the court noted that the superintendent cou.d have a 
hearing before the court regardle.ss of the action of the 
school board. Therefore, the court felt that when the board 
conducted the hearing, the produetiuii of evidence in 
support t the charges served the purpose of making 
specific what might have been too general from the charges 
alone. Ihe court then reviewed the board’s charges that it 
felt had been substantiated by the evidence. The court 
found that the charges relating to political activity by the 
.supermlerident were .supported by the evidence, although 
this charge alone was insufficient cause for dismissal Other 
chains, including the use of federal money to support 
particular candidates for public office and the failure to 
comply with fire safety inspection requirements, had been 
proved. The court held that on llie whole there were 
enough specific charges supported by substantial evidence 
to conclude that the action of the board in removing the 
supeiintendent was not arbitrary. The judgment of the 
lower court was affirmed. 



Michigan 

Etue V. Bedford Public Schools, Monroe County 
179N.W.2d686 

Court of Appeals of Michigan, Division 2 
May 27, 1970. 

The school district appealed froiti a trial court judg- 
ment in favor of a teacher for breach of contract. The 
teacher had a contract with the school district for a full 
school year. Her authorization to teach was a 90-day sub- 
stitute teacher permit obtained for her by the school dis- 
trict. At the end of the first semester the teacher’s services 
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were lemmialed because a properly cerlified loacher he- 
caini! availahle for |,er po.sition. j'h(! .kcIiooI di.^lriel con- 
(:n(i(!d ihal ihe leacher’s .services were sati.sfuulory, hut 
delfuidcd Its aclion liy arguing that the .superiniendcnt 
could not apply lor a coiitinualion of iht. teacher’s permit 
because the application iiiclud(!d an oath-supporK'd state- 
mem that no properly certified tinicher wa.s then availabic. 
Ihe coiitract between the leaoher and the .school hoard 
eontained a clause to the effect that the contract would 
lormmali* if the leaeher’.s certificate (expired. 

The appellate court said that this last elause was of no 
effect siiice the leacher nevi-r had a certificate and, there- 
lore, the clause had no hearn.g on her rights. Further, the 
school board was well aware of the fact thal the leacher 
had on. » leiiipoiary permit and that the penalty for em- 
ployri’ of an unqualified leaclier when a qualified one 
was avuilahle was los.s of .slate aid. However, the district had 
placed Itself m ihi.s posilioii by m, suing the teacher a one- 
year contract. 

In affirming the decision of the trial (jourt the appe' 
late court held lliul where a school board compels will, a 
leacher who ha.s only a temporary perinit for a period 
.shorlijr Hiun the contract period, the board cannot later 
complain thal die purrnit expired and was not renewed 
and therefore, it was relieved of its eontractual obligatioii 
to the teacher who, in all other respects, was blameless. 

Minnesota 

State ex rel. Anderson v. Bellows 
179 N.W.2d 307 

Supreme Court of Minnesala, June 19, 1970; 
reliearing denied September 23, 1970 

A college leacher sought an order directing officials of 
i^outhwest Minnesota State College to reinstate him as 
cimirman of the Division of Humanities and to afford liim a 
hearing upon due notice with respect to his dismissal from 
that position. The trial court -an ted the relief requested by 
the teacher and the college appealed- 

In the fall of 1967, the teacher was appointed chairnian 
ot the deparlment and served in that capacity for two 
academic years. His letter of appointment from the college 
dean referred to a four-year term in that position, but in- 
cluded the notation that all appointments are submitted to 
the .state college board for final consideration. The teacher 
conceded that the state board never ratified any employ- 
ment contract beyond one year. In August 1969, the teach- 
er was replaced as chairman of the department and re- 
assigned to the position of associate professor following an 
extended excliange of correspondence between him and the 
college officials. The teacher refiased to accept the reassign- 
ment, but notified the president that he would meet and 
teach the classes until the court determined the matter of 
the chairmanship. During the 1969-70 school year the 
teacher was notified that his employment would not be 
continued for the 1970-71 school year. The teacher claimed 
that he was entitled to' reinstatment as department chair- 
man because of the initial four-year contract of emplov 
ment. • 

The appellate court found clear statutory authority to 
the effect that the exclusive authority for the management 
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and control of each of the slate colleges was in the state 
college board. Furlhc:> it found no regulation of UuU board 
that delegated to asiyonc the authority to enter into em- 
ployment contracts with personnel. While under the ex- 
isting regulation tlie college president may recommend ap- 
pointments, they must be approved by the slate college 
hoard before a contract could be created. 

The appellate court said that the teacher must be 
charged with the knowledge that the state board had exclu- 
sive authority to execute employment contracts. Since in 
this case the board had never approved a contract for the 
teacher beyond one year and the teacher had failed to 
prove the existence of a four-year contract, the court con- 
cluded that he was not entitled to a writ of mandamus 
ordering his reinstatement as dcpartmeiii chairman. In so 
deciding, the court declined to direct that the teacher be 
given a hearing as to the reasons why he was not permitted 
to ccmtiiiue the chairmanship during an academic year 
which has already passed, for this would serve no useful 
purpose. The appellate court also held that the teacher had 
been properly informed that his contract would not he re- 
iicwed for the 1970-71 school year. Ihe %vrit issued by the 
lower court was vacated and the decision was rev'ersed. 

Mississippi 

Stegall V, Jones 
241 So.2d 349 

Supreme Court of Mississippi, November 9, 1970; 
rehearing denied December 14, 1970. 

A principai of an attendance center appealed from the 
lower court decision upholding his dismissal. In hi.s notice 
of dismissal he was advised of his right to a public hearing. 
The hearing was hold before the school superintendent of 
Rankin County, at which the principal was represented by 
counsel and a complste transcript was made. At the con- 
clusion of the hearing the county school superintendent 
found the principal guilty of the six charges against him and 
removed him from office. The principal then appealed to 
the state board of education which affirmed the decision of 
the superintendent as did the lower court. 

Under the policies of the Rankin County board of edu- 
cation a principal of an attendance center is responsible 
for, among other things, the proper spending and accounting 
of the funds In his budget. The policies also provided that 
all supplies must be purchased on competitive bid and that 
a principal may not be reimbursed for mileage on his car 
used in the regular performance of his duties. 

The first charge against the principal was that he used 
school ga.soline in his private automobile. The principal 
admitted this use for school-related duties, but said that 
when he was informed this was improper, he stopped. The 
second charge was that he purchased a mowing machine 
without taking competitive bids. The principal also 
admitted this, but stated that the machine was purchased 
from a manufacturer on the state-approved list at the state- 
approved price. Charge number three was that he had 
charged to the school district pemonal long-distance calls 
from both his home and his office phones. The principal 
contended that he thought these were covered by the 
language in his contract that said “plus teacher’s home wth 




utilities furnished.” The final charge mentioned by the 
court was that the principal had made purchases under Title 
II, ESEA, that were turned down by the coordinator and 
had to made up by the school district in excess of its 
budget. 

The appellate court noted that it was confronted with 
“at least four serious rnkstakes of judgment and discretion 
on the part of the [principal].” It appeared to the court that 
at times the principal acted with studied indifference to the 
written policies of the county board of education. The 
appellate court could not say that the board wa.s not 
justified in gradually losing trust and confidence in the 
correctness of his decisions. Finding substantial evidence to 
support at least four of the six charges against the principal, 
the appellate court affirmed the judgment of the trial court 
upholding his dismissal. 



Oregon 

Owens V. School District No. 8R of Umatilla County 
47.3 P.2d 678 

Court of Appeals of Oregon, Department 2. 

August 13, 1970. 

A leaclier sought a judgment declaring that he had a 
valid teaching contract pursuant to rules adopted by the 
board of education and included in his contract. The board 
claimed that the adopted rules contravened state law and 
were invalid. The trial court granted the motion of the 
school district to dismiss the suit and the teacher appealed. 

The district was a nontenure one and as such was re- 
quired by state law only to give notice to a teacher by 
March 15 of intention to renew or not renew his contract. 
However, llie districl had a negoUated agreement with the 
local teachers association that provided for conferences 
with a teacher whose performance was unsatisfactory arid if 
the problem persisted, the administrator could recommend 
a one-year probationaty contract at the conclusion of the 
present employment contract. If the perforniance of the 
teacher did not improve, dismissal could be recom- 
mended, but the teacher must be given written notice with 
reasons and a hearing on request. The teacher in this case 
had a three-year contract with the board and was notified 
prior to March 15, 1969, that his three-year contract would 
not be renewed. The district did not comply with the pro- 
cedures for dismissal set out in the agreement. 

The teacher contended that the board must comply 
wth the procedures in the agreement, and since it did not, 
he had another valid three-year contract with the board, 
rhe school district claimed it complied with statutory pro- 
visions for Contract renewal. Therefore, the issue before the 
court was whether the school district had the authority to 
promulgate binding rules and regulations concerning non- 
renewal which are different from provisions set out in the 
statute. For if the siatute set out minimum standards, the 
district might properly bind itself to follow higher stan- 
dards and could be found liable for failure to comply with 
those rules and regulations. 

In addition to the state statutes governing nonrenewal 
of contracts in nontenure districts, school districts are given 
broad grants of authority in various areas, including the 
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hiring of teachers and the fixing of compensation and the 
terms and conditions of employment. However, dneo the 
statutes were .silent on removal of personnel, the court 
found that the statutes placed no restrictions on the district 
aboard concerning such removal. Moreover, the giving of 
notice of renewal or nonrenewal of contract as provided by 
statute is not a grant of power to the board but a duty on 
its part to its teachers who have the express statutory right 
to be HO informed by March 15, which the board could not 
transgress, 'fhe court also fouud that each school di.strict 
had the statutory power to establish rules for the govern- 
ment of the schools so long a.s they were consistent with 
the rules of the state board of education. 

Since in ihLs case the rule.s and reguiation.s contained in 
the agreeimmt were not inconsistent with any rule.s of the 
state board, were not a transgression of the slututory right 
ol teachers for notice of contract renewal or nonrenewaj, 
nor inconsistent with llie .statutes mentioned, the court 
concluded that the procedures contained in the negotiated 
agreement and their inelusion in the teacher’s contract were 
permissible. Therefore, the lower court .should not have 
giaiited the motion of the school district to dismiss the 
case. The decision was reversed, and the case was remanded 
to the lower court for further proceedings eonsistciit with 
the opinion of the appellate court. 

Pennsylvania 

Mullen V. Board of School Directors of DuBois 
Area School District 
259 A.2d 877 

Supreme Court of Pennsylvania, December 4, 1969. 

(See page 43.) 

Washington 

Daly V. Shelton School District 309 
475 P.2d 897 

Court of Appeals of Washington, Division 2, 

October 5, 1970. 

A school psychologist appealed from a trial court judg" 
ment dismissing his complaint again.st the school district for 
breach of contract. The teacher had an employment con- 
tract to begin in September 1965. On the first day of 
school he was issued supplies and installed in his new office. 

A few days later he had an encounter with the school dis- 
trict personnel director. He then went to see the superinten- 
dent who told him that his contract was in jeopardy and 
that his application for provisional certification was being 
held up by the superintendent so that the school board 
would not be given an opportunity to immediately dis- 
charge him. A few days later the psychologist was ordered 
to turn in his supplies and keys, and at his own request was 
pven a document stating that he was authorized to nego- 
tiate with another district for a new position and that “he 
has not been authorized to functicn professionally within 
our District,” 

In October the superintendent su^ested to the em- 
ployee that he return %,o the Shelton school district, but 
before he could do so, a new school board was elected and 
the superintendent wat.- replaced. Finally in December 
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1965, lh(! .school hoard wrote a letter to the employ etj, 
noin'ying him lhai he liaii voluntarily (piil his employ mciil. 
The uppollale court held that on the record before the 
trial court it wa.s not clear whether the employee had been 
diseharged, liLs contracl had been breached, or the contract 
hud heen voluntarily abandoned. Uiider these circum- 
stances, the appellate court held that it was error for the 
trial court to dismiss the complairit. The higher court was 
ol the opinion that it was up to the jury to rc.solve the 
(|iieslioii.s ol fact unc deleriTiine what did huppeii. For these 
reasons the case was remanded to the li-ial court with direc- 
tion for retrial and jury considerulion ol whether or not the 
employee ubandoned the contract or whether his failure to 
work in the district was excused by the actions of the 
superintendent or inaction of the .school board. 



Lande v. South Kitsap School District No. 402 
469 P.2d 982 

Court ol Appeals ol Wasliingtoii, Division 2, 

April 22, 1970. 

A high-school English and drama teacher brought an 
ucUon against the school district, seeking a judgment that 
she was entitled to the same contracl for the 1967-68 
school year as she had previously been given, From her 
initial employment in 1962 Uirougli the 1966-67 school 
year, the teacher had received her base salary plus .$550 for 
a special assignment in dramatics. For the 1967-68 school 
year the dislriel proposed to pay her only $100 extra salary 
for moderating a dramatic club. She refused to sign the 
tendered contract, consulted an attorney, and instituted a 
grievance procedure. Conferences between the teacher and 
district officials were held before the end of school and 
during the summer. At tlie conclusion of the last meeting in 
August 1967, the teacher reluctantly signed the contract 
originally tendered to her. This contracl was formally 
approved by the county superintendent early in October 
1967. 

Shortly after school began in September 1967, the 
teacher filed suit. The trial court ruled that the tenure law 
guaranteed the teacher a contract at the same salary she had 
received the year Lefore, and thal the contract tendered by 
the school district constituted a notice that they wished to 
renegotiate the teacher’s contract. The trial court con- 
cluded that the ne^tiations of the teacher and her signing 
the contract constituted a waiver of her statutory re- 
employment rights. The trial court dismissed the case and 
refused to allow the teacher attorney fees. 

The issues on appeal were whether or not the teaclier 
had waived her rights under the tenure law, and if she had 
done 80, did the court suit filed prior to the time that the 
contract was approved by the superintendent constitute a 
repudiation of the waiver. 

The appelate court held that the teacher did waive her 
rights under the tenure law when she entered into negotia- 
tions with the school board concerning the change of 
duties. There was also substantial evidence to support the 
trial court 8 finding that the teacher was aware of her rights 
under the tenure law and that she knowingly and willingly 
waived them by signing the contract after the meeting with 
the board of education. 
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The court noted that the tenure law in any event would 
not have given the toucher a vested right to coach 
dranuitics, an extraeurrieulur subject, but it would have 
entitled her to the extra compensation in Iier previous con- 
tract, had slie pursued the regidar grievance procedures. 

The court also held that the teacher had iiot filed suit 
before the contract was approved. The contract offered the 
teacher contained a stamp of the signature of the board of 



directors attested to by the clerk of the board and became 
binding when the teacher signed it. The court said that the 
signature of the .superintendent was not required to make 
the contract valid, but was required sob !y to verily that the 
Contract conlorincd to state law and that the tcaelicr had 
the proper crcdeiuials t<i loach, 

1 he trial court decision was affirmed. 
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TENURE 



Tenure Teachers 



ll'is f«li imo (wo oauigorics, (hose in wl.ich (l.c (oachcr 

.. tenure, and those m which the presence or absence ol' lemire is at issue. 



Alabama 

.4ti<ry V. Hoard of Education of Randolph County 
235 80.23 651 

Siipreine Court ol Alahama, May 15, 1670. 

A ieaelier Oil con tinning eoiitracl status was notified by 
the board of cdiiealioii that his conlracl was being can- 
celled. Uie notice specitied the grounds for caneeHation, 
mcliidiiig being in school under the influence of in- 
toxicariLs, and mentioned six dates when the teacher was 
eounsided by the principal and/or the superintendent prior 
to notice of cancellation, l ollowing the receipt of the 
notice, the teaeiii'r notified the board that he wished a 
hearing on the matter, and one was held at which the teach- 
er was represented liy counsel. The board entered its de- 
cision that the contract wa.s cancelled. I'he teacher appealed 
to the State 1 enure Cominission, which upheld the local 
board determination. In a further appeal to the circuit 
court the local board decision wa.s upheld. The present 
appeal followed. 

The trial court noted in its decision that its right of 
review was limited to whelher the action taken by the em 
ploying board was in accordance with the teacher tenure 
law and, .secondly, whether the action was arbitrarily un- 
just, The appellate court agreed with the lower court, hold- 
ing that ihe teacher had received a detailed statement of the 
reasons for the cancellation of his contract and that the 
procedures outlined in the tenure law were followed. 
Furthermore, the appellate court also concluded that the 
evidence taken at the board hearing supported the deter- 
mination of the local board. Therefore, the trial court de- 
cision upholding the contract cancellation was affirmed. 

Culltnan City Board of Education v. Buchanon 
231So.2dl34 

Court of Civil Appeals of Alabama, 

December IS, 1^9. Rehearing denied January 5, 1970. 

A teacher sought a court review of the action of the 
State Tenure Coinniission which upheld the local school* 
board decision transferring her to another school and grade. 
The teacher had received a hearing before the local board 
prior to appealing to the State Commission. This agency 
rendered its opinion on Aupist 1, 1967. On January 6, 
1969, the teacher sought judicial review of that decision, 
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Ihc trial court .set aside the traiisfer and the school board 
appculcd. 

Ihc tciU'liHrs pclijoii had not named the person.-; who 
were to lospoiid. However, the trial court had ordered that 
copies of the petition and the order seltiiig the date of 
hearing be served on each defendant. Copies of lhe.se papers 
were .served on the local superiiileiident and the Miperin- 
tendciil of the stale department of educalioii. Since the 
statu superinleiidcni m not a member of the Slate Tenure 
Commi.^sion, that body v.'as never .served and it made no 
appearance at the trial. 

The appellate court niled that the action should have 
been brought agaitisl the Slate Tenure Conimi.ssion and not 
the local board, and for that reason held that the lower 
court dcci.sioii should be reversed as to the local board. 

The appellate court also concluded that the lower court 
should not have taken jurisdiction of the matter because of 
the teachers delay in bringing the action. The case was re- 
versed and remanded. 

^ f he supreme court of the state in a per curiam opinion 
(231 So.2d 137, February 5, 1970) denied a writ for a 
review of the decision, but stated that this denial was not 
to be considered as an approval of that part of the lower 
appelbiie court decision pertaining to the delay in bringing 

Foster V, Board of Education of Bullock 
County^ Alabama 
431 F.2d 648 

United States Court of Appeals, Fifth Circuit, 

September IS, 1970, 

(See page 49.) 

Arizona 

Palicka v. R,uth Fisher School District No. 90 
of Maricopa County 
473 P.2d 807 

Court of Appeals of Arizona, Division 1, 

Department A, August 31, 1970 

A nontenure teacher appealed from the lower court 
decision upholding the action of the school board in termi- 
n^ing her contract. The teacher was firet employed for the 
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1 966- 67 school vtuir, and her coiilrucl was renewed Tor Uio 

1967- 68 school y<*ai‘, M’oward the end ol llinl year, she was 
orally itiiormed by ihe head teacher that her contract 
would not be rctiewud for the next year. Inefficiency, lack 
of discipline in the classroom, failure to control licr 
emotions in disciplining children, and failure to possess 
proper qualifications were given as reasons for not renewing 
the contract. However, the head teacher failed to give tiic 
teacher written notice by March 15 as required by statute 
with the result that her contract was automatically renewed 
for the 1968-69 school year. 

After realizing its error, the board of education ten- 
dered the teacher a contract, but eight days after scliool 
started in September 1968, the board gave the teacher 
written iiolice that she was suspended and that her dis- 
miasal was being recommended for the reasoris enumerate<’ 
previously. The teacher was present with cmitisel at a heat- 
ing before ihe board. At the concluHion of the hearing, the 
board orally advised the teacher that her suspension was 
made permanent and that licr contract would he termi- 
nated, Seven days later tlie teacher received \vritten notice 
of dismissal. In her suit the teacher alleged wrongful breach 
of her contract and utdawful termination under the Arizona 
tenure law. 

The teacher argued tliat the tenure law required written 
notice to the teacher within tliree days of the hearing, and 
since she did not receive notice until .seven days after the 
hearing, the lermination was void. The court disagreed with 
this argument, noting that the statxite required the board to 
reach a deci.sion witliin ihrec day.s and then notify the 
teacher but the time for notification was not set out in the 
statute. The court ruled that notice to the teacher within 
seven day.s after the hearing was reasonable under the cir- 
cumstancea and complied with the statute. 

The teacher then contended that the board waived the 
alleged dcficieneie.s in her teaching because it allowed her 
contract to be automatically renewed for the 1968-69 
school year, with knowledge of the alleged deficiencies. In 
rejecting this contention, the court said that the teacher 
tenure law was not intended to prevent .school boards and 
administrators who rehire probationary teachera with 
known deficiencies In the hope that they can assist the 
teacher to improve performance from later di.smi.ssing the 
teacher for CiUise should their efforts fail. Therefore, the 
court ruled, the board was not estopped from asst-, ling the 
same deficiencies in the teacher’s peril .rmanee ab it had 
earlier asserted. 

The final question before the court was whether the 
burden was on the school board to show good cause for the 
dismissal of the teacher or on the teacher to show that she 
was dismissed without good cause. The trial court had 
assumed that the burden of proof was on the teacher. The 
appellate court said that since a probationary teacher can- 
riot be dismissed during a contract period vdthout good 
cause, once the teacher had shown that a contract existed 
and that she was discharged, the burden shifted to the 
school board to establish good cause for the dismissal. Since 
the trial court made no determination as to whether the 
school board met this burden, the case was remanded to 
that court for a new trial, 



O 




California 

Gilbaugh v. Bautser 
83 Cal.Rptr. 806 

Court of Appeal ol California, First Di.stricl, Division 3, 
January 22, 1970. 

A tenure employee of San Jose Slate College brought 
an action agaiixst the college ullieials, ehallerigiiig Ids re- 
assignment in 1966 from an adniini.slralive to an academic 
position with a corresponding reduction in salary. He had 
heeii an usgociate professor prior to being appointed to an 
administrative position of dean and acaduinic vice*presideiil 
of the College. After seven years in that position he was 
reappoiiited to the position of professor of education. He 
requested a hearing on the sole question of whether the 
new po.9ilion was commen-surate with his qiialificatrons, A 
review hoard appointed by the Iruslees of the stale college 
system affirmed the assignment. The trustees then heard 
the professor and adopted the decision of the review board. 
Suit was then b rought. 3 he trial court deiucd relief and this 
appeal followed. 

A section ol llie slule educalioii code ariowed an ad- 
minislraiive employee to be transferred to an acadeniic 
position commensurate with his qualificalions at the .salary 
for that position. The college officials relied upon this sec- 
tion lor their action. The professor niaintained that tliis 
section of the code ceased to have any effect as of 1962, 
The court reviewed the legislation and found that although 
some portions of the higher education act were intended to 
be temporary only, this was not one of those .sections and it 
Continues to the preaeiil time to provide specifically for 
the rea.ssignment of administrative pereonnel.” 

The professor also argued that the position to which he 
had been assigned was not “commensurate with histjualifi- 
calions, and thus Iiis transfer was not authorized by the 
statute. He con tended that he was fully qualified as an 
administrator and thus any position that required leaching 
only was not commensurate. The court did not agree with 
the argument, saying that it was contrary to the intended 
effect of the statutory provision. Further, reduction in sal- 
ary alone does not show that the new position was not 
Commensurate with the profe.ssion’s qualifications, for he 
has no vested right in a particular salarjn The court con- 
cluded that “the academic position to which [the professor] 
was reassigned is fully commensurate with his leaching 
qualifications. Ihe decision of the lower court was af- 
firmed. 



Palo Verde Unified School District of Riverside 
County V, Hensey 
88 Cal.Rptr. 570 

Court of Appeal of California, Fourth District, Division 2, 
July 24, 1970. 

A tenure junior-college teacher brought an action 
challenging the right of the school district to dismiss him. 
The trial court entered a judgment permitting the dismissal 
and the teacher appealed. The charges brought against the 
teacher were immoral conduct and evident unfitness for 
service. 
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1 ho appelliito oouri oonsidofod Iho ov*.;orico roluliiig it> 
Iho teacher's actions on which charges were has<‘fl. These 
included tearing out Ironi his clussrooin a deloclive loud 
speaker which was an integral part r t th<! lire alarm and hell 
systen,, making vidgar common}% to the class, and making 
vulgar reterencos to tli<! siipcripiendont. 

Ihe court held lhal alth.jugh some of the comnicnts of 
the teacher were merely *'ulgar and in had taste and not 
necessarily immoral, taken altogether the incidents served 
as a substantial basis for the trial court’s deterniinotion that 
the charges of iitimural conduel and evident unfitness for 
service were tru- and constituted sufficient cauae for dis- 
missal. 



Vitlal V. Long Beach Unified School District 
87 Cal.Replr. 319 

Coui l ol Appeal of California, Second District, 
Divi.sion 2, 
iVIay 26, 1970. 



A juiiior-collegc teaclicrol English us u second language 
sued the school district, seeking a judgment that she was 
entitled to be classified as a permanent employee and about 
319,000 in back salary from the 1959-60 school year, The 
trial court directed the .school district to elas.sify the teacher 
as a permanent emplope as of September 1959, hut denu;d 
any award tor the claimed deficleneies in salary, 3Tie teach- 
er appealed, eonlending that she was entitled to permanent 
status on a full-time basi.s with back pay from the 1959-60 
.school year, and the .m liool district appealed, contending 
that she was entitled to neither, or at the most, permanent 
part-time status. 



flic leaeher had been employed by the district since 
the 1956-57 school year, and at all times wa.s paid on an 
hourly basis. During the 1959-60 .school year and every 
yeaj' ihereafter, the teacher made demands on the junior 
college officials that she be classified as permanent. Ever)' 
year she was informed that her request was denied. She 
eventually consulted the local teacher association, and one 
of its officials got in touch with the .sehool district about 
her request. At the beginning of the 196?.68 schooryear, 
the teacher was informed that her teaching load was re- 
duced from the expcclcd 21 hours per week to 12 iiours 
per week. This actioii, the teacher alleged, was arbitrary and 
intended to punish her for asserting her claim to permanent 
status. The trial court agreed with this contention and di- 



rected the school district to compensate the teacher at the 
rate she would have received had she taught the 21 hours 
per week. The trial court also found that with the excep- 
tion of the 1967-68 school year, the teacher *'carn'ed and 
performed a teacher load equivalent to or greater than oth- 



er permanent employee teachers instructing the same 
course.” 



The main issue in the case, according to the appellate 
court, was whether or not the teacher was entitled to 
permanent status. The California Education law provides 
that a certificated school employee who completes three 
consecutive school years and is re-employed for a fourth 
year becomes a permanent employee. A complete school 
year of service is defined as service for at least 75 percent of 
the number of school days. The school district asserted that 




at no time liad the liuieluir servial 75 percent of i.lic minihi.T 
of .school days for llirc-c co!i^:eeulive year.-. Th aclicr 
urgeii a more! liheral eonslruelion of the .statute, arguing 
that the law does not require a leaelier to hold elas.ses or 
SlucIi lo pereeiit oi the time, only tlial .«h(‘ sei'vC'75 pereeiil 
ot the lime. She conlonded that she met this requirement 
during all yeans except 1967-68 in that she carried a full 
leaching load and worked ns many liour.s us leaeliers ela.ssi- 
fied as permanent in the .,anie course. 

llu! court did iioi Iced that the legislalun; intended a.s 
slriel a eon.slruetifui of the .statu le as that advocated hy the 
.school dislriel. The court .said lhal where a slalule imi.sl be 
coiLstrued hv U„. courLs, it .should he iuterpreled so a.s to 
produe(i a lesull that is rea.sonahle. In this ease a reasonable 
iiiterprelalion would be lhal where a I aeher ha.s lauglil 
more than 75 percent of the hours of a full-time teacher 
but has not taught 75 percent of the days of the .school 
year, the teacher is entitled to permanent status. The emirl 
held under the tacts of this case that the teacher had served 
more than 7i> percen t oi the .school days for three conseeu- 
tive years and therefore was entitled to he classified as 
permanent. 

The next issue was whetlier or not the jinlgment grant- 
iiig^ permanent stains .should be relroaclive to .September 
1959. The appellate court .said that although the teacher’s 
right to permanent .statu.s acerued a.s of that date, suit to 
cstahlish that right had to he brought within three yeais’ 
time. Ilowevor, every Septernher the teachers right to 
permanent status aiilomalically became renewed. But since 
suit was not brought until Deeernher 1967, permanent 
status could be retroactive only to September 1965. For 
similar reasoiis, the court held that the teacher wa.s not 
entitled to hack pay for the years prior to 1 967-68. AI- 
ihoiigh the teacher a.s.serted permanent status eveiy year, 
she always contracted to teach at an hourly salary. 

The apperiate court found sufficient evidence to sup- 
port the findinp of the trial court lhal the drastic reduc- 
tion in the teachers load lor 1967-68, ” was w thou t justifi- 
cation, capricious and knowingly calculated to prejudice 
[the teacher s] position as a permanent employee,” Nor did 
the tri:il court err in ordering that the leaeher be paid for 
1967-te and 1968-69 on the basis of the hourly rate provided 
in her contract for 21 hours, Ihe one question that was left 
unanswered by the trial court was whether the teacher was 
entitled to full-time permanent status or part-time status. 
The court held that since substantial rights depend upon 
her status, this question should have been determined. In 
view of the finding that the teacher had a full-time load for 
all yearB except 1967-68, she was entitled to have the trial 
court judgment modified to declare that she was entitled to 
full-time permanent status. The trial court ruling, with this 
modification, was affirmed. 

Colorado 

Robb V. School District No. RE S0(J ) 

475P.2d30 

Colorado Court of Appeals, Division II 

Augu.st 18, 1970; rehearing denied September 15, 1970, 

A teacher-principal appealed from a trial court decision 
which directed a verdict in favor of the school district. The 
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teacher alleged that he had a valid coiilracl I'or the 1966-67 
school year which the school district had breached. The 
district denied this, and charged that the teacher rel'used to 
accept reassigiiitnint and therefore breached the ’ontracl. 



The teacher had been employed by the school district 
since 1952-53 under a series of written contracts. For the 



1965-66 school year he received a salary of S7,720, includ- 
ing a Si, 000 supplement for duties as a principal. During 
that school year the board amended its retirement policies 
to provide for mandatory retirement at age 65. The teacher 
was then 65 years old. The board decided to retire him at 
the end of the 1965-66 .school year, but never gave him 
\vritleii notification of this although it was alleged by the 
board but denied by the teacher that he was given oral 
notice, hi June 1966, the teacher informed .sehuol officials 
that he had not retired and that he considered that he had a 



valid contract for the 1966-67 school year. The board then 
offered the teacher a contracl that did not include the sal- 



ar)'^ supplemeut for the principars duties. The teacher re- 
fu.sed this offer and indicated his readiness to perform 
.services at the higher sala.''y. The board would not agree, 
and th<; leaeher never performed any duties for the board 
for the 1966-67 school vear. 



Ill granting the direeled verdict in favor of the .school 
board, the trial court found that the teacher was not a 
tenured teacher under state law, that the teacher was auto- 
matically re-employed for the 1966-67 school year by the 
failure of the school board to notify him to the contrary by 
April 15 of the preceding school year, and that the board 
deemed the teacher’s work as a priiicjpal unsatisfactory and 
rcassigPt'd him as a classroom teacher for the 1966-67 
schcei year. The trial court then held that the failure of the 
teacher to accept this reassignment was improper and he 
was Hot entitled to any relief. 

On appeal the higher court found as the trial court did 
that the teacher was automatically re-employed at the same 
salary for the 1966-67 school year. However, contrary to 
the finding of the trial court, the appellate court found that 
the teacher did have tenure, The .school district did not 
elect to come under the stal* tenure law until the 196.3-64 
school year and inne of its employees at that time were 
eligible for tenure until the 1966-67 scbuol year. Since the 
teacher in this case was not informed in writing that he 
would not be re-employed for the 1966-67 year, he was 
automatically re-employed and achieved tenure by opera- 
tion of the statute, which granted tenure after a three-year 
probationary period and re-employment for the fourth 
year. 

The appellate court ruled further that since the teacher 
had the protection of the tenure law, he could not be re- 
lieved of his duties as principal and be transferred to a 
teaching position until the statutory requirements had been 
complied with, riie tenure .statute permits transfers when 
the teacher-administrator is *‘deemed” unsatisfactory in his 
administrative capacity. Another statute requires that all 
voting at any board meeting must be by roll call. The state 
supreme court has interpreted this to mean that the ,-ehool 
board could act only at a public meeting and only by roll- 
call vote. Since no roll-call vote was taken, the appellate 
court held that the action of the board deeming the teacher 
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uiKsalisfaclory as an admin Is, ralor was u nullity and of no 
consequence. 

Concluding that die i , ntracl of the teaelicr-priiicipal 
was operational! and enforceable until the proper procedure 
was taken by the board to "deem” him unsaiisfuclory and 
transfer him, the appellate court reversed the trial court 
judgment in favor of the school board. Since the teacher 
was ready to perform his valid and enforceable coiitrucl, 
but was prevented by the school board from doing so when 
it refused to honor the contract and hired a repiacemciit, 
the irial court was directed to enter a judgment for the 
teacher for the difference between the salary he would have 
received as teacher-principal and what he did receive during 
the 1966-67 year. 



Florida 

Powell V, Board of Public Instruclion of Levy County 
229 So. 2d 308 

District Court of Appeal of Florida, First DLslrict, 
December 18, 1969; rehearing denied January 14, 1970. 

A teacher sought a court review of the board of public 
instruction action that terminated his contract during the 
school year. He had been notified by the superintendent 
that he was being suspended on grounds of immorality and 
llial he was entitled to a ptiblie hearing cm the eharges. The 
teacher requested a hearing, but asked for and received a 
continuaiice of that hearing one nionlh beyond its original 
date. On the day of the hearing, the teacher was ser\'ed \vith 
another notice specifying the charges against him. At the 
hearing the charges were sustained and the teacher’s con- 
tract was terminated, The .school hoard rendered no llnal 
order containing findings of fact based on the evidence nor 
specifying which of the charges had been .sustained. 

hi his .suit, the teacher conlended that he wa.s denied 
due process of law in that the charges placed against him by 
the superintendenl were so vague, indefinite, and uncertain 
as to preclude him from adequately preparing a defense and 
that he was not afforded 10 days’ notice of the .specific 
charges of miseoiiduet made against him at the hearing a.s 
required by law. 

The court noted that the charges against the teacher 
were couched in general language and contained no specific 
facts. However, the teacher had not asked the board to 
furnish him with a more definite statement of facts. Had he 
done so, the court said, the board would have been required 
to furnish him with such. 

As to the leauher's eoiUeiilioii that he was denied 10 
days’ notice of the charges before being required to appear 
at the hearing, the court noted that almost one and onu-half 
months elapsed belween the lime the teacher was first 
notified of his suspension and the time the hearing was 
held; that although the teacher was served with specific 
charges only on the day of the hearing, at no lime did he 
request a continuance of the hearing on the ground that he 
was taken by surprise or that he did not have an adequate 
time to prepare his defense. The court held that since the 
teacher had failed to demonstraU that he had heni pre- 
judiced by the alleged insufficiencies of the notice of 
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<-harg.‘s or by a luck of mifficionl lime to prepare Iiin 
deleiifa*, such errors, if any, were harml<!ss and did not 
justify reversal ol llie «elioii of the board on these grounds. 

Tlie court, however, foiuid merit in the teacher's argu- 
nient that the board departed Irom essential requirenients 
of law ill failing to itiaki; any firiding.s of fact based upon 
the evideiiee addiieed at the hearing and in failing to render 
a fuial order specifying ilie charge.s of which he wa.s found 
guilty and on which the order tcrmimitirig his employment 
was based. The court agreed with the reu.soniiig of the 
teacher that uiile.ss such a fimil order isoiilered, he i.s in no 
position to demoiistralc to ihe revie%ving eourl tlial the 
board s action i.s erroneous. In terminating a teacher’s con- 
tract, a school faciurd’s liiial order which is couclied in such 
general language as to amount to rajlhiiig inore than a “ver- 
diej, of guilty as charged” is iiisufficiciil. Due process m well 
as Florida law, the eoiirt held, requires that the final action 
of tlie agency be reduced to writing, contain findings of 
fact ba.sed iipoii the evidence, and .specifically slate the 
charges which the agency finds to have been .sustained. 

Ihe action of the board of ediiealioii wa.s quashed, and 
the case was remanded with direclions that the final order 
as oulliiied by the court be entered. 

Pyle V. Washington County School Board 
238 So. 2d 121 

District Court of Appeal of Florida, First District, 

July 7, 1970; rehearing denied August 14, 1970. 

A fornier leather pelilioiied the court to review his 
dismissal by the Washington County .school .sy.siem. The 
teacher had been employed as a band in.slruclor by the 
school dislnct. Complaints from parenls concerning the 
lack of discipline in his cla.sses came lo the principal, and 
such further complaints, including iiidelicate sexual com 
inenls he made in class, came lo the .'inperiiUeiiderit. The 
teacher was notified in writing of the nature of the com- 
plainls, and two day.s later was further notified that he was 
suspeiided and he had a right to a hearing, A public hearing 
was held approximately 30 days after the suspension; the 
teacher was present and was represeiUed by counsel. Since 
an official coiirl reporter was not available at the hearing, it 
was agreed by the parties that the .secretary to the .supeTin- 
Icmlent could make a transcript of the proceeding. 

Contrary to the contentions of the teacher on appeal, 
the court lound that no constitutional rights of the teacher 
were violated nor was there any violation of bis rights under 
the rules of professional practices. The court noted that the 
teacher wa.s aware of the charges, and was given ample time 
to prepare a defense. The teacher also argued that the evi- 
dence did not sub.stantiate the charges of incompetency and 
immorality. The court found that there was sufficient com- 
petent evidence to substantiate the two charges. As to the 
immorality charge, the court stated that there was evidence 
of unbecoming and unnece.9sary ri.sque remarks made by 
the teacher in a class of mixed teen-age boys and girls 
which, the court agreed with the school board, were of an 
immoral nature. The last point raised by the teacher on 
appeal was that the administrative procedures utilized at 
the hearing were not according to statute. The court found 
the only departure from the statute was the absence of a 
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court reporter and this retjuiremenl had Insen waived by the 
parlies. For llu^sc reason.- the eourl din;lined lo review the ■ 
ease. 



Hood V. Bice 

172S.E.2d 170 

Court ol Appeal.s of Georgia, Division No. 2 
November 7, 1969; rehearing denied November 24, 1969. 

A former teacher appeared before the Allanla Board of 
Fduculion .seeking back pay and pensioii benefits. She 
alleged that in February 1952 .she wa.s discharged without 
imtiee, charges, or a hearing. Other personnel testifi..d that 
she had voluntarily terminated her employment at that 
time. Ihe Atlanta board denied her any relief, Tlri.s deci.sion 
was affirmed by the stale hoard on appeal. The teacher 
then appealed to the court which found that she had volun- 
tarily lell her employmenl and wh.s not entillcd to any 
unpaid wages or henefUs. The teacher appealed that deci- 
sion, alleging 24 specific errors. 

Prior to the hearing on the present appeal, six of ihe 
enuineralions of the teacher had been dispo.sed of 'riim 
court considered the remaining allegations of the teacher. 

he lirst was that the local board was prejudiced and did 
not give her a fair hearing .since at the .start of Us hearing 
the chairman stated that it was the contention of the board 
that she left her employment of her own volition. The 
eouri disagreed with the teacher, slating that these remarks 
were nolhnig more than a stal< leiit of the issues and not a 
prcjudginenl of Lhe case. 

The teacher also alleged that it was error for the local 
board to place the burden of proof on her rather than on 
the board. The court held that this enumeration was w th- 
ou t merit in that the plainfiff in an action always has the 
burden of proof. The teacher then maintained that the 
orders of both the local and state boards were void in that 
they contained no findings of fact or conclusions of law as 
were necessary under the Georgia Administrative Procedure 
Act. The court noted that this act did not apply to the local 
school board in that it wa.s not an '‘agency’ as defined 
under the act and did not apply to the slate board of educa- 
tion since it had heard the case as an appellate body and 
not de novo. The remaining enumerations of error were also 
dismissed, and the judgment of the trial court was affirmed. 



niinois 

Van Dyke v. Board of Education of School District 
No, 57, Cook County, Illinois 
254 N.E.2d 76 

Appellate Court of Illinois, First District, First Division, 
June 6, 1969; rehearing denied December 18, 1969. 

A principal who had been trareferred by the board of 
education to the position of classroom teacher at a lower 
salary sought a reversal of that action. He alleged that he 
was transferred because he refused to resign and that this 
transfer was a violation of his tenure rights. The principal 
notified the board that he considered the action a dismissal 
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and requested a bill of particulars and a public hear! Mg. A 
bearing was liidd and the Iransier was realfiriiu'd. 

The. school board moved to dismiss the court action, 
contending that any hearing furnished the principal was 
gratuitous and not required by statute and that t^ince its 
decision was merely a transfer and not a lenuie dismissal 
action, the principal was not entitled to any adniiiiistrative 
review. The tr i n i if I . 'llll^M frff^fff^lIfnnss^ 

the action; tlie principarappealed 

The principal contended that hi.s transfer with a reduc- 
tion in salary was a violation of his tenure rights and that 
the action of the board was in the nature of “cliicanery or 
suhterfuge designed to subvert the provisions of the Teach- 
er Teiiure Law,” The school board, on the other hand, 
eon tended that it had the express power ui’ ler the tenure 
law to transfer the principal, and that it had done so in full 
compliance with the law, 

I lie court lield that uiider Illinois tenure law "a prinei- 
pal does not acquire tenure as a principal but does acquire 
leiiure as a cerl.fied employee of the school district.” The 
court ruled that a prittcipal could be transferred to a teaeh- 
iiig posilioii at a reduced s lary so long as the reduced 
salary was "based upon some reasonable classification” and 
provided lliat the action was bona fide and not designed to 
subvert the provi.sion of the tenure law. The court held that 
these guidelines had been met and that the transfer of tlie 
principal to a teaching position was within the law. The 
judginent ot the lower court was upheld. 

Wells V, Boord of Education of ConimunitY 
Consolidated School District No. 64 
257 N.E.2d 252 

AppelhUe Court of Illinois, First District, Third 
Division, Februar,' 19, 1970. 

(See Teacher\s Day in Court: Review of 1967, p. 26.) 

It had previously been judicially determined that the 
teacher had been wrongfully discharged and the school 
board was ordered to leinstatc her as a teacher of trainable 
mentally handicapped children. At the time of her dis- 
charge, tlie teacher was on the ninth level of the salary 
schedule, where she had been for two years. Following rein- 
slalement the teacher sought damages for the four years 
that she had not been employed by the school board. In 
computing the damages the trial court assumed that the 
teacher %voiild remain at the ninth experierice salary level 
for the four-year period, ihat the base .salary for each year 
would be the same as that actually used by the school 
dislricl iit computing ihe salary of the reguiarly employed 
teachers, and that the teacher would receive the ,$300 
special education additive that she had received for teaching 
handicapped children. The court also offset the damages by 
the amount that the teacher had received by teaching in 
Wisconsin for the four years. Both the teacher and the 
board appealed. 

The teacher contended that the trial court should have 
assumed that she would have advanced one experience level 
each year and that her Wisconsin earnings should not have 
been used to set off the damages since she was not required 
to travel 90 miles from her home for other employment. 
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The board contended that the base salary used should have 
been that which the teacher was receiving when di.Hcharged 
and that the .$300 additive should not have been included 
as an element of damages. 

The appellate court lonnd that advancement on the 
salary schedule was not autornatic seh year since under the 
ifftcvailing practice in ihe distric. depended upon the 
recommendation of the principal and llie superintendent 
and the approval of the board of educalioii, Also, the teach- 
<;r had not been advanced on the salary schedule in the 
school year preceding her discharge. 

The court also found that the Wisconsin earnings of the 
teacher were rightfully used to offset damage.s. The court 
said that even if it was assumed that the teacher was not 
bound, to aocBpi einployinent ni Wiseoiisin, once she had 
done so, her earnings there would be used to mitigate 
damages. 

The eouri di.sagreed willi the school-board coiiteiilion 
that the base salary used to compute damages .should be the 
one in use wlieii the Icacher lust taught in Ulinols. In fact 
the base salary had incpeasctl each year and if the teacher 
were not wrongfully discharged, her base salarj' would have 
likewise increased, llie court said that the .same applied to 
ihe ,$.300 special education additive. 

The d oci.^ion of the trial court was af firmed. 



is^entucky 

Snapp V. Deskins 

450 S.WJd 246 

Court of Appeals of Kentucky^ 

January 23^ 1970. 

(See page 55») 

Louisiana 

Campo V, East Baton Rouge Parish School Board 
231 So Jd 67 

Court of Appeal of Louisiana^ First Circuity 
February 2^ 1970, 

A senior high-school band instructor wlio liad been 
demoted to the same position on a junior higlvschool level 
soug hi court review of his deniollon. The school board 
failed to file any pleadinp in the matter and the trial court 
entered a default judgment in favor of the teacher. The 
school board then sought a new trial, alleging that the trial 
court had erred in granting the default judgment since the 
teacher had not made out a prima facie case in llial liis 
petition contained no allegation that the hearing held 
before the school board was not conducted according to 
law. The trial court denied the motion for the new trial and 
the school board appealed. 

The tenure teacher had been a junior high-school band 
instructor when he was appointed as band instructor in the 
senior high school. Shortly after the appointment, dif- 
ficulties arose between the teacher and the principal of the- 
high school and the supervisor of music for the school sys- 
tem. The teacher was given the option to voluntarily return 
as band instructor to the junior high school or to face dis- 
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missal at a later dale. Many comnumicalions passed be 
lw<'.en l|i(! parlies in ihe ix'xl inonlhs with the loacher re- 
fusing to accept the junior high-school position. Charges of 
incompelency and \> fllful neglect of duly were ev<!iUually 
brought against the teacher. After a hearing the school 
board found him guilty of the charges, and he was re- 
assigned to the po.sition of band director at the junior high 
school. 

The appellate court review^’d the tenure statutes of 
Louisiana and noted ihal the trial court serves as an appell- 
ate court in reviewing decisions of a seliool board. The 
record showed that ihe only evidence before the trial court 
%vas two letter.s from the teacher’s attorney to t!ie school- 
board attorney, informing the latter that default judgment 
would be entered if an answer was not filed, and a sealed 
and unopened transcript of the hearing before the school 
board. The appellate court ruled that a default judgment 
could not be entered unless a prima facw case was made out 
by the tcaeher. Since no evidence of any kind was entered 
to support the teacher’s case, the trial court was in error in 
granting the judgment against the school board and a new 
trial should have been g nted. The judgment of the trial 
court was reversed. 



Hayes v, Orleans Parish School Board 
2S7 So.2d 681 

Supreme Court of Loui.siana, 

June 29, 1970; rehearing denied July .30, 1970. 

(See Teacher’s Day in Court: Review of 1969, p.24.) 

A tenure teacher sought an injunction against the 
school board to prevent her demotion. The trial court 
granted the injunction which the intermediate appellate 
court affirmed, and the school board appealed further. 

The teacher had been with the school system for over 
20 years. She was selected to supervise Project Headstart in 
May 1965. She subsequently supervised the Teachers’ Aide 
Project until August 1968. Both of these programs were 
federally funded. In July 1968, the teacher was informed 
that she was being released from her position as supervisor 
because the project was over and was being reassigned to 
her former position as consultant. The reason given for this 
action was the policy of the superintendent not to grant 
tenure to any employee under a federally funded program 
that was subject annually to a cancellation of funds. The 
reassignment resulted in a substantial reduction in salary. 

The teacher contended that she had acquired tenure in 
her position as supervisor and that her reassignment was a 
demotion and a "removal from oflice” in violation of the 
teacher tenure law. The school board asserted that the 
tenure law was inapplicable to positions in federally funded 
programs. 

The state supreme court noted that the tenure law was 
enacted to assure the continued employment of worthy 
teachers within the regularly maintained school system. The 
court held that within the intention of the tenure law 
office means a regular position in the school system main- 
tained by recurring state or local revenues. The court con- 
cluded that the term office was inapplicable to a position in 
the special Teachers’ Aide Project that was federally funded 
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and consequently ihe teacher had not actjuintd tenure in 
ihi; position ol supervisor. I he judgnuMils ol tin; lower 
'ourls were reversed, and the preliminary injunclion uguiuHl 
her reassignment was di.ssolved. 



MassachUiSetts 

Keefe v. Geannkos 
418 F.2,d 359 

Uiiilcd Stales Court ol Appeals, First Cireuil, 

November 12, 1969. 

A leirure leaehev who had been suspeiided and threal- 
eiied with di.sniis.sal sought a preliminary iiijuneiion to eii- 
join the school committee from voting oii hi.-, discharge. 
The dislricl court denied the motion (305 F.Supp. 1091) 
and the teacher appealed. 

The .suspension aro.se beeause of an Atlantic Monthly 
(.student edition) article that the teacher had assigned to his 
senior English ela.ss. The article eoiitained a vulgar word. In 
class the teacher discussed the article and the word, explain- 
ing its origin and con text and the reasons for its usage by 
the author. He also slated that any student who felt ihe 
assignment personally distu.steful could have an alternative 
one. The following evening the teaeher was a.sked to appear 
hefore the school eommiltee and derend lii.s use of the 
offending word. He wa.s asked if he would agree not to use 
it again in the cla.ssroom, and he replied that he eould not 
in good conscience agTee. Sub.suquenlly he was suspended 
as a nialler ol discipline, and it was proposed that he be 
discharged. 

The teacher maintained that as a nialler of law lii.s 
conduel did not warrant discharge, and accordingly there 
was no reason to hold a hearing on that action. He asserted 
first that his conduct was within hi.s competence as a teach- 
er, as a matter of academic freedom, whether or not the 
school committee approved; and second, that he had been 
given inadequate prior warning by .such n;gulations as were 
in force that his action.s would be considered improper. The 
school officials, while accepting the existence of the princi- 
ple of academic freedom to leacli, slated that it is liiniled 
to proper clas.sroom materials as determined bj- the school 
cornniitlee in light of pertinent conditions, in particular, 
the age of the students. 

The court reviewed the article in question, which had 
been described as a valuable discussion of “dissent, protest, 
radicalism, and revolt.” The court found the article to be 
scholarly, thoughtful, and thought provoking and tliat the 
single offending word, “a vulgar term for an incestuous 
son” was not artificially introduced but was important to 
the thesis and conclusions of the author, and was used as a 
superlative of approbrium. Nor was the word one that 
high-school seniors would be unfamiliar with and, in fact, 
was found in some books in the school library. Hence the 
question in this case, the court said, was “whether a teacher 
may, for demonstrated educational purposes, quote a 
‘dirty word currently used in order to give special offense, 
or whether the shock is too great for high school seniors to 
stand.” The court said it did not que-.tion the good faith of 
the school committee in believing that some parents would 
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be offended, but: with greatest of reBpeet to such parents 
“their sensibilities are not the full measurt^ of what is 
proper education/' While the court agreed that the 
obscenity standard for adult consumption is not deter- 
minative of what is proper classroom speech, still, undcT tht‘ 
circumstances, academic freedom was interfered with. 

Since on this appeal the substantive issues of academic 
freedom and lack of notice were exleiisivcly briefed and 
argued before the appellate court, instead of granting inter- 
loculory relief pending a determination of the issues on 
further appeal, the appellate court decided on the basis of 
the merits that the denial of the injunction of the lower 
court should be reversed. The case was remanded wilb 
directions to the lower court to reinstate the teacher. 

New Mexico 

Brininstool ih New Mexico State Board of Education 
466 R 2d 885 

Court of Appeals of New Mexico, March 6, 1970. 

A tenure teacher appealed from a decision of the state 
board of education which affirmed the local board decision 
discharging her. Two days prior to the end of school, she 
had received notice that she would not he re-employed with 
the hearing scheduled shortly thereafter. Her attorney 
sought a continuance to prepare a defense, but this was 
denied. The local board discharged her following the hear- 
ing. 

A stalutory provision requires notice to the teacher 
prior to the end of school. State board of education regula- 
tions require notice at least two \veeks prior to the end of 
school. The court found that this did not present a conflict 
since notice al least two weeks prior to the last day of 
school would satisfy both the statute and the rule. 

The court found that the two days' notice given the 
teacher, and the failure of the local board to follow the 
notice requirement of the state board regulation amounted 
to unfairneBs. This issue of unfairness, the court said, was 
cleaiiy before the state board. Contrary to the opinion of 
the state board, the court found the lack of timely notice 
to be prejudicial to the teacher. 

The state and local boards also argued that the state 
board lacked the authority to promulgate the regulation, 
but the Court disagreed. The court conuiuded by stating 
that “the failure of the Local Board to give timely notice, 
as provided by the regulation, constituted a substantial 
departure from the procedures and regulations prescribed 
by the State Board.’' The decision of the state board was 
revelled with directions to reverse the decision of the local 
board. 

Quintana u. State Board of Education 

472 P.2d 385 

Court of Appeali of New Mexico, 

May 28, 1970; certiorari denied, July 2, 

1970, 472 R 2d 382. 

A tenure teacher appealed from the decision of the 
state board of education, holding that he did not ha e ten- 
ure rights as a principal. The teacher had been serving as a 







school principal in the Espanola Municipal Schools. The 
local hoard did i.ol re-empby him as principal, but gave 
him an assignment as a classroom teacher. The teacher 
alleged ihat he could not be reassigned to a lower position 
except in conformity with the tenure law of the state and 
that since itc provisions were not foriowed and no hearing 
was held by the local board, his rcassignmenl was iinprupor, 
The teacher appealed to the stale board wliich held that 
tenure rights did not apply to a rcassigiinient from principal 
to teacher and that there was no right to a hearing on the 
transfer. 

On appeal to the court the teacher asserted that the 
transfer was a demotion since a teacher is not the same 
grade as a principal and that because of the “change in 
grade," statutory tenure rights concerning notice and a 
hearing applied. The court held that under the teniire law 
the authority of the state board to hear appeals from de- 
cisions of local boaids applies to decisions rendered follow- 
ing a local hoard hearing. .Since no such hearing wab held in 
this instance, there was no right to appeal to the stale 
board. And Hiiice the state hoard lacked aiithority to hear 
the teacher’s appeal, the court likewise had no authority to 
hear the appeah The court said, howevcT, that the teacher 
was not without a remedy since he could still bring an 
action in mandamus to test his right to a hearing belbre the 
local hoard. 

Tate ih New Mexico State Board of Education 
466 P.2d 889 

Court of Appeals of New Mexico, March 6, 1970. 

A tenure teacher appealed from a decision of the state 
board of ediu ation upholding a local school-board decision 
not to re-employ her. The material findings of fact and 
conclusions of law in^ this case are the same as those in 
Brininstool u. New Mexico State Board of Education (this 
page). The court found that case controlling and reversed the 
decision of the state board with directions that the holding 
of the local board be reversed. 

Wickersham n. New Mexico State Board of Education 
464 R2d9i8 

Court of Appeals of New Mexico, January 16, 1970. 

A local school board refused to re-employ a tenure 
teacher. The state board of education affirmed that det i- 
sion, and the teacher appealed to the court contending that 
there was a lack of substantial evidence to support the 
initial decision. The teacher additionally claimed that the 
decision of the state board was arbitrary, unreasonable, un- 
la%vful, and capricious. He also attacked the proceedinp 
before both boards. The review of the court was limited to 
a determination of whether the action of the state board 
was as claimed. 

The local board had determined that the teacher 
demonstrated inefficiency and incompetence and that his 
work performance was unsatisfactoiy. The court held that 
there was substantial evidence to support these charges and 
that the evidence was not deprived of substantiality because 
there was conflict in the evidence. 

In contending that the procedures used by the local 
board were unfair, the teacher argued that the decision of 

30 



31 



Iho local board iioi lo ro-employ idm wa.^ prejudiced h. llu.i 
the decision noi lo rc-cmploj a loaclicr i.s inadt; bd'o-c he 
given an opporliniity lo ddend himself. The court did not 
agree, nolhtg lhal ihe board lollowed the procedure set out 
111 the statu le. As to the teaelier’s argument lhal the board 
:ioih made the charges and Inuird the ease, the court said 
that these overlapping functions did not establish that the 
proceedings were unfair. Additional argninenls of the teach- 
er perlaiiiing to the speed of the local board’s decision and 
the withholding of a report critical to the teacher did not 

in I le view ol the court, imikt! the proceedings unfair to the 
teacher. 

The court also did not find that the procedures before 
le stale board of education were incorrect, us claimed bv 
the teacher, or that the stale board lailed to give due com 
sideralioii to the cvideiice in the record. 

Further in reaching its decision, the stale board was 
not re<|u lied lo make cvidcriliary findings or lo recite the 
evidence relied on. 

Tile court affirmed the stale board decision on the 
lasis lhal it wa.s not arhiirary, unreasonable, unlawful or 
capricious. 



New York 

Agresti V. Buscemi 
312 N.Y.S. 2d 849 

Supreme Court of New York, Appellate Division, 

Second Department, .|une L5, 1970. 

(See Teacher’s Day in Court; Review of 1967 n 3o- /?„ 
view of 1966, p. 27.) > P- > 

In 1967 the appellate court remanded this ease for trial 

lo determine it Ihe teacher had acquired tenure as an ele^ 
meiilary^hool principal: The court determined lhal she 

tiad and the school district appealed. 

The teacher had served two years as a probationary 
principal and then had taken .sabhatical leave to pursue 
pduale studies. Prior to tliis leave the teacher was in- 

ormed that the leave would extend the probatioiiaiy 
period as principal. ^ ■ 

Testimony at the trial indicated that the teacher clearly 
chd not perform day-by-day functions as an elemental^ 
th r ‘ documeiilar}^ evidence eslahlished 

tl program for which the 

sabbatical leave was granted. The appellate court concluded 

that the services the teacher performed, when considered 
along v^th the graduate studies pursued, did not satisfy the 
required threc-year proLationary period to obtain tenure in 
the position of elementary-school principal 
^ However, the court held that the teacher had attained 
tenure as an elementary. school assistant principal although 
she liad served in that position for less than three years. The 
court held that since the teacher had served a total of five 
years m the two positions, although nol three years in 
ei^ther one, ^d since the school district did not designate 

separate tenure areas, the teacher was 
entitled to tenure in the lov/er position. 

The judgment of the trial court was modified and 
atiirmed as modified. 



Application of Yorke 
306 N.V.S.2d' 343 

Supreme Court of New York, Special Term, 
iNas.sau County, Pari f, December 17, 1969. 

J the Board o Lducatioii of Union Free Sehooi Di.slricl 
^o. lown of Hempstead, that dismissed him. The deter- 
mination was made after a notice of charges was .served on 
- teacher, including a complete set of specifications The 

whiYTr ® I'^'fore the board, at 

llm ^ 'I’he decision of 

founder ' of which specifications it 

Jiind proved and wnich ones were di.gmis.sed or the teacher 
was acqinltecl of. 

In his petition to the court the teacher claimed he was 
not afforded the opportunity to have counsel present when 
He was questioned by his superiors prior to charges being 
pibferred. Die. court ruled that the teacher ^ :s not entitled 
to counsel during mvestigalory inquiries unless that n^ht 
was conferred by statute, riie applicable statute provides 
^or a hearmg on charges and only mentions counsel “at 
. ch lieari.ig and is silent on the right to counsel at any 
mvestigatioii preliminary to the lodging of charges. ^ 

fhe teacher also claimed lhal the record was defective 

fouiirfl f'‘"dinp by the board. The court 

found this pouil to be well taken, citing the rule that 

dc enmnaliuns subject to judicial review must be based on 
findings which are sufnc.ent lo inform the court and parlies 

hether the fmduig.s are- .supportable by the evidenre.” 

Ihe board had also been informed by itn attorne}^ 
that It could consider matters of personal knowledge. This 
the court said, was permissible only if the personaJ know- 
ledge was made known to the teacher and was made sub- 
ject to cross-examination so that a defense could be pre- 
geiitcu and a proper record made. 

The case was remanded to the board so that appro- 
priate findings could be made, including whethe*' the board 
members personal knowledge of the charges had been con- 
sidered, and if so, the hearing should be reopened to permit 
the teacher to cross-examine with re.spect lo this and to 
oiler evidenee in refutation. 



Fila V. Nyquist 

313 N.Y.S.2d 140 
Supreme Court of 
.July 24, 1970. 



York, Albany County, 



ERIC 
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A teacher brought a court p.voceediiig to annul a deci- 
sion of the state commissioner of education which denied 
him tenure. In 1965, the teacher was appointed director of 
a tour-county vocational educational progiam, a program 
funded by the federal government. The following June he 
was appointed director of vocational education for the 
board of cooperative education services (BOCES) for a 
three-year probationary period. In April 1969, he was 
formally notified that he would not be granted tenure and 
that his services would be terminated as of July 1, 1969. 

I teacher alleged that during his first year of em- 

ployement be .spent the majority of his time as director of 
vocational e,mcation for BOCES, and, therefore, he had 
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served in lhal position tor tour years and had acquired 
lomiro by ii< quicscence or estoppel and that the decisbti of 
the commissioner to the contrary u'as illegal and required 
reversal. 

The court rejected the teacher’s conclusion that he had 
acquired tenure, since he was formally advised in June 1966 
that he would serve a three-year probationary period and 
60 days prior to the expiration of thai period he was 
notified that he would no! be granted tenure. The eourt 
found that the foi'.r-county vocational educational program 
was created as a fcmporary body which would cease to 
exist when its duties were completed; that the teacher was a 
temporary einployee of that body and as such acquired no 
probationary time which could be credited to tenure during 
the 1965-66 year. The court further found that BOCES was 
witliin its authority utider the teacher tenure law in denying 
the tenure to the teacher and the state commissioner did 
not act :!legally by confirming the action of the board. 
Accordingly, the teaeher’s pelition wa.s dismissed. 

Keiserv. Board of Education of Central 
School District No. I 
3l4N.Y.S.2d883 

Supreme Court of New York, Appellate Division, 

Third Department, October 26, 1970. 

A teiiure teacher appealed from two judgments of the 
trial court dismissing liis complaints. The cases were con- 
solidated oil appeal. The teacher’s employment as a 
mathematics teacher had been terminated after he had 
achieved tenure. He sought reinstatement, contefiding that 
the scliedules of other teachers’ assignments had been 
manipulated so that their employment would be pregerv'ed 
eveii though they had les.s tenure. In his sueond complaint, 
the teacher eharged that when a science teacher resigned, 
the board should have filled the vacancy with teachers 
qualified in both science and mathematics, leaving the 
mallieinaticji position open for him. He also asserted that 
the board elianged the designatioii of his former mathe- 
matics course to a course in another department, although 
the subject matter remained the same, 

The appellat'' court found no iaurit in the leaclit r’s 
contentions. The record reflected that all remaininE mathe- 
matics teachers had more tenure than the plaintiff and that 
there was no new position created which would have en- 
lilled the teacher to he employed. In the first complaint the 
trial Court had found that the tetiicher’s tenure had not been 
arbitrarily violated and in the second complaint concluded, 
that the school board was not required to shift two teachers 
from one .subject to another so that the teacher could he 
rehired, and his only remedy was to appeal to the state 
Commissioner of education. The appellate court found no 
error in these findings and affirmed the decision of the trial 
court, 

Vamvakis v. Board of Education^ Locust Valley’ 

Central School District No, 3 
305 N.Y.SJd 544 

Supreme Court of New York, Special Term, 

Na.ssau County, Part I, November 21, 1969 

A teacher sought reinstatement as department chair- 
man and tenure in lhal position. She had been employed as 
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a foreign language teacher and had served as department 
chairman since her appoiiilment to the school system in 
Sep tern! »er 1963 and had acquired tenure as a foreign 
language teacher three years later. In March 1969, the 
teacher was informed lhal she would not be continued as 
department chairman. The teacher maintained that she had 
acquired tenure a.s department chairman and could not be 
removed except upon formal charges pursuant to law. 

The teacher also alleged, without factual support, that 
she had spent over one-half of her time in her duties as 
department chairman. The court, however, found uncon- 
Iradicted that the teacher taught 80 percent of the normal 
teaching load and that her service as department chairman 
was only part time. 

The court noled that in determining tenure in a 
particular area the CQmmissioner of education has applied 
the test of whether the teacher spent more than one-hal!’ of 
his time in the performance of duties in that area, In ihi.s 
case an agreement entered into by the school board under 
the public employment negotiation statute applied a 40 
piTcent lest for granting tenure as a dcparlment chairman. 

The court held that the teacher failed to prove that she 
even came within uie lesser requirements of the agreement. 
The petition of the teacher was dismissed. 



Pennsylvania 

Brownsville Area School District v. Alberts 
260 A.2d 765 

Supreme Court of Pennsylvania, January 9, 1970. 

The school board appealed from a lower court decisiDii 
which upheld an order of the superintendent of public ii!- 
.slruction to reinslale an assista.'fl supervising principal who 
had been dismissed after a hearing, The charges against the 
assistant principal arose when he accepted pay from the 
federal government for supervising a Head Start Program 
during hs(> siimmer months while at the .same time re- 
ceiving his rt gular compensation from ihe .school district as 
assistant supervising principal. He undertook this respoii- 
sibility at the request of his superior. The unrefuted testi- 
mony of the assistant principal showed that during this 
time he spent some seven or nine hours a day on his duties 
for the school district in addition to the time spent with the 
Head Start Program. 

The charges, of incompelence and persistent negligence 
which were brought against the employee rested upon 
allegations that he had acted improperly in receiving the 
dual compensation and that he had failed to furnish the 
supervising principal with the payroll records from the 
Head Start Program. 

There was conflicting evidence as to whether the em- 
ployee was informed that he could not receive the dual 
compensaflon. The trial court resolved this in favor of the 
employee, The higher court could not conclude that this 
was an error. It found that receipt of the compensation was 
neither incompetence in the sense of insubordination nor 
persistent negligence. The second allegation, the failure to 
provide the payroll records, despite several requests was 
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also iouiid by the higher couet lo be witliout meril. The 
employee loslirie'd thel he had never been asked lo provide 
them. His supervising principal testified only that he had 
tailed lo provide them, not that he had refused to do so. 
The appellate court believed that even if the issue 'vore 
resolved in favor of the school district, the evidence was 
insufficient lo support a finding ol ''persistent negligence” 
within the meaning of the tenure law. * 

The district ..i4dilioiially charged the ernployec with im- 
morality. This had been previously defined by Pennsylvania 
courl.s to include ”a cour.se of condiinl as offends the 
morals of the community and is a bad example to the 
youth whose ideals a teacher is supposed lo fo.sler and 
elevate.” However, the appellate court found no evidence 
ol slate or federal rules or regulations that prohibited dual 
compensation. Nor wa.s there evidence that the employee 
received payment for scrvice.s not rendered or that he wu.s 
* twice for the same services. 



Ihe higher court found that the dislriel had failed lo 
eslablish ihat the employee wa.s persi.slenlly negligent, in- 
eompetenl. or immoriil within the Icrim of the- tenure law. 
The holding of the lower court was therefore affirmed. 



Tennessee 

Blair V. Mavo 

450 ri.W.2d 582 

Supreme Court of Teimesscc, 

February 1, 1970. 

A principal and an 3s.sislanl principal, both tenured, 
.sued the superinlendeni and the members of the board of 
edueation lo prohibit their demotion to ela.s.sroom teachers. 
The board had acted summarily without notice or specifica- 
tion of charges. The lower court granled a preliminary in- 
juncUoii, whereupon the board of educution met and voted 
to dismi.ss one of the employees as a classroom teacher. The 
lower court subsequently permanently enjoined the board 
from dismissing or transferring the two employees until 
written charges were filed against them in accord mth the 
tenure law. The school board appealed this decision. 

Ihe opinion of the lower court included the informa- 
tion that the son of a proniinent local citizen had been 
permanently expelled from the school, whereupon his 
father sought to have the principal and the assistaiil princi- 
pal removed from office. Most of the board members who 
testified had little or no knowledge of the facts but voted 
against the two employees because of what they had heard , 
from other board members. 

In its appeal, the board charged that the lower court 
was incorrect in its holding because the Tennessee law does 
not require an administrative hearing on a transfer from an 
administrative position to a classroom teacher position. 
This contention was overruled. The court held that the 
action of the school board in summarily demoting the two 
employees without giving them any reasons was in effect a 
diiltiissal from the existing administrative positions in viola' 
tion of the state tenure law. Therefore, the court affirmed 
the lower court decision that both employees be reinstated 
to their previous positions. 
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Hatton V, County Board of Ed 'a lion of 
Maury County, Tenm^ssna 
422 F.2d 457 



United Stales Court of Appeal.s, Sixth Ciniuil, 

February 26, 1970. 

A di.schai'gcd black teacher sought an injuiielion lo 
compel her .nnnslalemenl with back pay. 'fhe lower court 

denied relief and the teacher appealed. 

The facts showed that the black timelier was tenured 
and had heen di.smi.sscd two day.s before school began. The 
reason given for dismi.ssa] was that her position had been 
ehminuted owing to a decline in enrollment and a decrea.se 
in liile I funds. 4he school hoard contended before the 
dislriel court that the leaclior wa-s incompeient. The district 
court declined to make a finding on the quu.slion of in- 
compelency, pomting out ihal this could become an issue 
UMcfer the state teacher tenure law. 



in ueeiamg m lavor ot the leaeher, the appellate court 
lound .mgniticanl that noii tenure white teachers had been 
employed in Maury County after her diseliarge. This was 
contrary to the tenure law which provided that a leiiure 
teacher who has been discharged beeause of a deerea.se in 
enrollment was be placed on a preferred list for re- 

empl^ment in the first vacancy he orshe wasqualified lo 
-ill. the board of edueation discharged the teacher be- 
cause ol incompeleiicy, this was akso contrary to the tenure 
law III that its procedures as lo notice and charges were not 
lol lowed, 

Ihe judgmeiii ot the di.slriet court was reversed \vilh 
instructions to issue an order directing that the teacher be 
reiiLslated with pay from the date of her dismissal. 



. ' Utah 

Brough V. Board of Education of Millard 
County School District 
463 P.2d 567 

Supreme Court of Utah, Jaimury 8, 1970. 

Cerliorari denied, 90 S.Ct. 1818, May 25, 1970.' 

(See Teacher\s Day in Court; Rpuiew of 1969, p. 30.) 

A teacher was dismissed for failing to accept a transfer 
to another school. The lower court entered a judgment for 
the leaeher and the school districl appealed. The Supreme 
Court of Utah reversed the decisioii and remanded the case 
to the lower court with directions that a'judgment be 
entered for the school district. In the present proceeding 
the teacher sought a rehearing of that decision. 

rhe^ teacher had failed to attend a scnool workshop 
where federally financed materials were to be demon 
strated. The court said that the teacher ‘‘was undoubtedly 
entitled to his freedom of thought and of speech in regard ' 
to his declared aversion to the use of federal funds in the 
public schools. However, his opposition and refusal to 
cooperate in carrying out the policies determined by those 
charged vrith the duty of administering school affaire was a 
factor which those officials could properly consider in 
fulfilling their responsibilities.” The court held that the 
refusal of the teacher to accept the transfer the board 
directed was conduct which the board could reasonably 
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regard as insubordinalion justifying his dismissal. The poli- 
lioii for ndiearing was dimied, 

Washington 

Lande v. South Kitsap School District No, 102 
469 P.2d 9«2 

Court of Appeals of Washington, Division 2, 

April 22, 1070. 

(See page 21.) 

West Virginia 

State e.r re/, H7f/iers v. Board oj Education 
of Mason County 
172 S.E.2d 796* 

Supreme Court of App(;als of West V irginia, 

March 17, 1970. 

The board of cducalioii appealed from a lower court 
decision that held that its transfer nj two eriiployec.'; was 
arbitrary and (uipricioti.s and ordered their reinstateinnnt. 
One employee had been principal and tlie other had f)een 
ussistuiit principal of a iiigh school helore the board 
attempted to tra' sfer them for the 1969-70 school year. 
Notice was sent to ''otli, stating '‘inadequate planning and 
supervision ’ as tfie reasons for the transfers. The two ihen 
appeared at a rneeiing of the board at which their transfers 
were discussed. 

The trial court liad held and on appeal the teachers liad 
contended that there was a fatal variance between the 
notice mailed to the eniployces and the “matters ’ sub.s<!- 
quently acted upon by the board in approving the transl’ers, 
The appellate court held that there is not the .same 
right to a full hearing on a Iransfer a.s for a dismi.s.sal; The 
employees had been notified of their reassignment pursuant 
to law. The court pointed out that the pertinent statute 
required only that notice be given to an employee who is 
being recommended for transfer and .subsequent a.ssign- 
ment, but it is not required that the notice state the rea.son.s 
for the superiiiteiidenl’s recommendation, In reversing the 
lower court decision, the court said it was unable to per- 
ceive any reasonable basis for the conclusion that the 
school board abused its di.scretion or acted in an arbitrary 
or capricious manner in ordering the transfers. The case was 
remanded tor furlher prucecding.s eonsislenl with this 
opinion. 

Wiaeonsin 

Lafferty v. Carter 
310 F.Supp. 465 

United States District Court, W. D, Wisconsin, 

March 9, 1970. 

Four university professors, two with tenure and two 
without, were suspended with pay and barred from the 
campus of Wisconsin State University— Wliitewater. They 
sought a temporary restraining order to reinstate them. Pre- 
ceding the suspensions the four had been engaged in 
demonstrations and other activities, including a student 
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boycott of classes and a protc.sting of the removal of a 
department chairman. The uuiversily president I'ennul that 
the protest.^, although nonviolent, might become violent 
and thus decided to suspend the four because they bad 
been instrumental in the organization and continuation of 
tlie .student boycott, The notices of tin; suspension stated 
that the reason behind tlie action was that the university 
president found "that harm to this Lniversity may result if 
you are continued in your present po.sition.” Tlii.s court suit 
was commenced the day after the snspension notices were 
sent. The complaint alleged that the profc.s.sor.s wen 
sicspended without prior specification of charge.s, notice of 
hearing, or hearing. 

The granting ol a preliminary injunetion require.^ a 
liiiding of irreparable harm and an ultimate ehance of 
success. The court found that barriiig the profess' us from 
tile campus woiild resiilt in irreparable harm in terms of 
their careers and profe.s.sioiiul staiuling. However, if they 
were permitted acce.ss to the campus, lliey miglil undertake 
to recreate or preserve the almo.sphcrc that resulted in tlie 
class boyeotls. lii view of these competiiig considerations, 
the court evaluated tlie professors’ ultimate ehaiiee of 
success ill tile law.suit ill lenns of their two main conleii- 
lio.e's, 'file liivl was that tlieir .suhstaiitive riglils under the 
First and Fourteciitli AmendmenLs were lieing violated. The 
court declined to grant the tcmporaiy rcslrainiiig order on 
ihi.s basi .since it felt that their ultimate cliance of siicccs.s 
was not sufficicnlly clear. 

The second coiilentioii was that the professors had 
been denied procedural due proce.ss guaranteed by the 
Fourteenth Amendment. The court felt that they had a 
good chanccj of ultimate success on tlii.s i.ssiie. It pointed 
out that prior to the .suspension none had heeii notified of 
the nature of the charges again.gt him, none had been in- 
formed that he could be heard on the* charges, and none 

_ _ 0 7 

had been heard. Even the susponsion notice failed to stale 
in any intelligible way the basis for the uetion. The court 
noted that Stricklin v. Regents (297 F.Supp. 416, (I960)) 
preseribes a hearing on the issue of suspen.sioii for .studcnl.s, 
before any .suspension can he effectuated. The court held 
that the procedural due proce.ss afforded a profe.ssor cannot 
be 'CSS than that afforded a student. 

The court held that since irreparable injury to the pro- 
fes.sors would result from being barred from the cainpus, 
this sanction could not be imposed without due proce.ss. 
The profc.ssors were ordered reinstated with Ibe provision 
that the university could impose an interim suspension 
pending a full hearing in uccordance with the prineiple,s of 
Stricklin. 

Lessard v. Van Dale 
318 F.Supp. 74 

United Stute.s Di.strict Court, E. D. Wisconsin, 

October 22, 1970. 

A public-school teacher who alleged that .she was dis- 
charged without cause and denied a public hearing as 
provided for by statute .sued the individual member.s of the 
West Allis-West Milwaukee board of education under the 
federal civil rights act. The members of the board moved to 
dismiss the action. 
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Allhougli suit wa.s brouglil againsf llic individual nicm- 
luTs oC llu; Ifoard, ihe courl foimd ii dear lIuU llu; ad 
<:omplam<!cl ol had hoaii porlornuKl by Uk; hoard ol’oduca- 
lioM as a body. The court ruh;rl that ondcr iIk* decision in 
Ahcl V. Gousha (sec page 71 of this report) the suit must he 
disinissod. The eourl was of the opinion lliut tin* teacher’s 
allegaliotis tliat she was disniiss<;d without caus(! and denied 
a hearing contrary to slate slainte, standing alone, were not 
(uimigh to state a cause of action against the members of 
th<! school hoard in their iiidividuarca|)acilies. Therefore, 
the con'iplaint of the teacher was dismissed. 



n^or thing Ion v. Joint School Distriet No. 16 

316 {'’..Siipfj. 808 

United Slates District Court, E. D. Wi.sconsin, 

SepiemLer 3, 1970. 

A teacher who wa.s not rehired .sought a retrial order 
rciri.stating her ptMiding the ultimate outcome of the suit. 
Tim teacluir alleged that la-r procedural and suhstantive 
riglils were violatod. 



With regard to the procedural dui! process claim, it 
appeared that the teacher had been notified by mail in 
February 1970 that the nonrenewal of her contract was 
being considered by the board. Through her counsel she 
retpiested a meeting with the school board. At the meeting 
held pursuant to that request the teaclum was pre.sent with 
counsel. Although there was some disagreement as to what 
took place a. 'he meeting, especially whether the teacher 
was furnished with a li.st of reasons for her nonretenlion, 
the court was persuaded that there was adequate com- 
pliance with the minimal requirement.s of procedural due 
proces.s. 

With regard to the claim of the teacher that her sub- 
stanlivc righl.s under the Fourlccnih Amendment were 
violated, the court lound that there was di.sugrecmenl 
between the parties as tu her coiulucl as a leacher. The 
court stated liial if the rca.sons .set out in the affidavit of 
the school principal were true, the nonretcrition of the 
teacher was lawful. Concluding that the teacher had not 
made a sufficient .showing of probable succe.ss on the 
merit.s, the court refused to grant her application for a sum- 
mary order rcinslalctnent. 



Noiitenure Teachers 



The following cases involved teachers - 
states without tenure protection. 



Alabama 

Parducci v. Rutland 
316 F.Supp. 352 

United ala tea Uislrict Court, M.D. Alabama, N.D., 

.rune 9, 1970. 

A disinis.sed high-school leacher brought suit against 
officiala of the Montgomery school di.strici, charging that 
her dismissal violated her First Amendment right to aca- 
deinic freedom and her Fourteenth Amendment right to 
due process of law, 

Ihe teacher had assigned as outside reading to her 
ele.vcnlh-grade English class a short story, “Welcome to the 
Monkey House, rhe next day the leacher was called into 
conference with the principal and the associate superinten- 
dent who expressed displeasure with the story. They 
described it as “literary garbage” and construed it “as 
condoning if not encouraging The killing off of elderly 
people and free sex,’” They also expressed concern over the 
fact that three of the teacher’s students had asked to be 
excused frorn the assipiment and some parents had called 
the school to complain. The teacher replied by stating that 
she had not meant to cause trouble, but that she considered 
the story a good literary work and that she felt that she had 
a professional obligation to teach the story. The associate 
superintendent then informed the teacher that he would 
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have to report the incident to the superintendent who 
might di.smi.se her. By thi.s lime the leacher was quite upset 
and tenderud her reRignalioii 

The teacher then sought a preliminary reslraining order 
whiji was dciiidd. However, the school officials agreed to 
allow the teacher to withdraw her resignation and to accord 
her a hearing on the question of her fli.smissal even though 
as a probationary teacher she was not entitled to a hearing 
under slate law. After the hearing before the school board, 
at which both sides participated, the teacher was dismissed 
for assigning materials which had a “disruptive” effect in 
the .school and for “refusing the counseling and adviee of 
the school principal. Another basis for dismissal was 
“insubordination” because of her statement that she used 
whatever material and taught in whatever manner she 
thought best. 

The teacher then renewed her application for a pre- 
liminary iirjunction, seeking immediate reinstatement. 

The teacher asserted that her dismissal for assigning the 
short story violated her right to academic freedom. In this 
regard, the court said that it is well recognized that teachers 
are entitled to First Amendment freedoms and the constitu- 
tional protections are unaffected by the presence or 
absence of tenure under state law . And although the right 
to academic freedom is not enumerated in the First Amend- 
ment, the Supreme Court has emphasized that the right to 
teach, to inquire, to evaluate, and to study is fundamental 



lo a deinocralic society. This right to acacleinic frcedoiii, 
however, the court stated, is not absolute and must be 
balanced against the interests ot the school. The court then 
carefully consid<!red the short story itself and found that 
although it did contain several vulgar terms, the .story could 
not be considered obscene; and that rather than advocating 
the killiiig of the elderly, the story "satirizes the practice to 
symbolize the increasing depersonalization of man in 
society.” I'he court found the story appropriate for high- 
school juniors, and this was confirmed by ihi' reaction of 
the sludenls themselves. Rather than there being a threaten- 
ed or suli.slantial disruption of the educational process, the 
court said, the assignment was greeted with apathy by most 
of the students. The court eoncludcd that the eonduct for 
which the teacher wa.s dismissed was not such that would 
"materially and substantially inlerlere with” reasonable re- 
quirements of discipline in the school. Since the scliuol 
officials had failed lo show that the short story was inap- 
propriate for liigh-school juniors or that the educalioiial 
proces.ses were disrupted by the assignmenl. the court con- 
eliuled lliai riic teacher s di.smi.ssal conslilulcd an unwar- 
rim led invasion of her First Amendment right lo academic 
freedom. 

The icaeluT also iillegcd lliat slic was denied the right 
lo use the shorl story without a eh'ar and conci.se written 
slaiulard lo delermiiie what hooks are obscene. The record 
in the ease showed that there was nc> wrillen or announced 
policy ill the high scliool governirig the selection and assign- 
meiil ol outside materials and that it was a matter lo he 
dclerinincd solely by each teacher. The queslion iMridic the 
court on this point was whether under the due process 
clause of the Fourleeiilh Amendnieiil the teacher wa.s en- 
lilled to prior notice that the coiiduet for wliich she was 
punished was prohibited. The court .said that when conduct 
being punished involves First Amendment rights, as in lliis 
case, strict slandards are applied in judging permissible 
vagueness. But here, the concern was not merely vague 
slaiidards but a total lack ul slandards. The court said 
lurlher: ‘AVheri a leucher ks forced to .speculate on what 
eonducl is permissible and what eonduct is proscribctl, he is 
apt lo be overly I’aulious and reserved in the elassroorn. 
Such a reluctance on the part of the teacher lo invesligale 
and experiment with new and different idea.s is anathema to 
the entire concept of academic freedom.” The court did 
not find in this case that any substantial interest of the 
schools was served by allowing officials unfulleruti discre- 
tion to decide how the First Amendment rights of teachers 
would be exercised. 

The court also commented that a number of books on 
the reading li.sls for eleventh' and Iwelfth-grade students as 
well as a number of books in the school library contained 
cen trove rsial words and philosophies, some more so than 
the story a-ssigned by the teacher. Under the circumstances 
of this case, the court said, the school board could not 
justify the teacher’s dismissal under the guise of insubordi- 
nation. 

The court ordered that the teacher he reinstated, that 
she be paid all lost salary for the time of suspension, and 
that all reference to the suspension and dismissal be ex- 
punged from her record. 



Coruiecticui 
Jfmes V, Battles 

31 .5 F.Supp. fiOl 

United Stales District Court, D. Coiuicclicul, 

July 29, 1970. 

A probationary teacher brought suit under the federal 
civil righla act lo restrain the Hartford board of education 
from refusing to renew his contract for the iie.xt .school 
yecir. The teacher alleged that the failure to renew his con- 
tract was unwarranted and was in relalialion for certain 
things he said at a public meeting. At the meeiitig in qin‘.s- 
(ion the teacher had identified the director of .secondary 
educalioii by name and called him a liar, qiie.stioned hi.s 
honesty and compeleiicy, and challenged the inlcgrily of 
the entire admiiiislralive staff of the hoard of eduealion. 
Prior lo the teacher’.? remarks at the meeting, the chairman 
of the meeting had requested ihal there be no mention of 
personalities in any of the remarks. 

Following the charges made by the teaeher, an invesli- 
galion revealed no tangible evidence to support the charge? 
made by the leaeher agaiusl the; director of .secondary edu- 
ealinn and hi.« slatl. rhe teaeher was givcii an oppurlunily 
to apologize, but he declined to do so. rhereafler, the 
teacher was nolificd that his eonlracl would not he n-- 
newed for lh<; following school year. Purauant lo the 
grievance procedure in the eolleclive- hargaiiiing agreement 
the luiiCher was given a hearing c/e novo at wliich lie wa.s 
represented by coun?! and given the cpporlunity to 
present evidence. The grievance panel, befoie which the 
hearing ’ as held, affirmed the decision of the board not lo 
renew the teacher’s contract. This court action followed. 
The teacher claimed he was denied emplciyment for having 
exerci.sed his conslilulional right of freedom of speech, and 
that the Hartford tenure law which permits nonrenewal of a 
contract for reasons of misconduct is void for vagueness. In 
reaching the decision the court slated that a teacher may 
not hr di.?mi.sscd or denied re-emp!oymenl for conduct 
amounliiig to free .speech. Thus, the court said, if the teach- 
er’.s alleged mi.sconduct was making a public .slalemenl 
erilical of the director of secondary education and other 
adminislrators, even if made in language likely' to be of- 
fen.sive or inimical toward them, the court would neverthe- 
less protect his right to speak his criticism freely. Con- 
tinuing. the court .said that "in the ab.«ence of proof that a 
teacher knowingly or recklessly engaged in falsehood con- 
cerning other .school pereonnel, the school board, or the 
school system, relating to official conduct, wide lalilude 
must be allowed to protect and encourage a free and open 
public discussion and interchange on matters %vhich belong 
to the public domain,” In this instance, however, the court 
found that the teacher had transgressed the protected limits 
afforded him under law and his statements went beyond 
legitimate criticism prolected by the Firet Amendment, For 
contrary lo the expressed policy of the board at the open 
meeting not to engage in personalities, the teacher’s com- 
ments were violently abusive and personally defamatory 
toward his adininislrutive supervisor. The court also found 
that the abusive language was of such a nature as lo destrov 
any likelihood of a future amiable relationship between i 



Illinois 



l«ach«T and the adniinislrative staff. Therefore, to order lh(* 
.seliool board to rehire the teacher under the .supei-vi.sor 
“would invite friction and destroy staff morale." Aecord- 
ingly the injunction requested by the teaclier was denied. 

I he court al.so lound that the Hartford teacher tenure 
law, pursUinit io which the .statu.s of the teacher was gov- 
erned, dn! nol deny him due process of law on it.s face or as 
applied. 'Ihe Fir.st Amendment does not proleet Hie Seardi- 
er’s .statements uiider the circumstances, and the totality of 
his over-all attitude, the court held, justified the board s 
action in refusing to rehire him. 



Florida 

Thaw V. Board of Pit hi ic Instruction of 
Dade County, Florida 
432 F.2d 98 

United St.Ae.s Court of Appeal.s, Fifth Circuit, September 
22, 1970: rehearing denied and rehearing en banc deiiied 
October 26, 1970. 

A probationary teaelier appealed the lower emirt deei- 
sion dismia.siiig his complaint. During the teachers third 
year in the Dade County .school .system hi.s principal recom- 
mended to the school board that Ins contract not be re- 
newed. This denied him tenure. In the district court and on 
appeal the te^M-her .sought to require the board to grant liim 
a hearing on the iionrenewal of his contract. The appellate 
court noted that under previous judicial decisions of the 
Fifth Circuit school boards are required to grant teacher.s a 
hearing on riorirenewal of their contraet.s in two type.s of 
case.s. The first i.s when the teacher has tenure or an e\- 
pectency of continued employment. In this instance the 
teacher offered no proof of any reasonable expectation of 
re-employment, and he clearly did not have tenure. Hence 
he was not entitled to a hearing. The .second type of case in 
which school hoards rtuist grant teachers a hearing is when 
the teiicher as.serts that he has been dismi.s.sed for con.stilu- 
tionally impermissible reasons such as race, religion, or the 
exercise of a First Amendment right. In this instance the 
teacher made no allegation that any cunstitntional right wa.g 
violated. He alleged that he was dismissed because of a 
personal disagreement with the principal, and the record 
disclosed that the principal recommended nonretentiori be- 
cause of the teacher s unsatisfactory performance of hi.s 
duties. Neither of these reasons, the court said, fell within 
the ambit of constitutionally protected activities. 

The teacher argued that he should be granted a hearing 
to assure that the “real basis for separation is [not] 
bottomed on conduct that is or should be constilutionally 
protected. The appellate court did not agree, stating that 
the teacher would surely know if he had been engaging in 
protected activity that would irritate school authorities. 
The court said: “It would be too much to ask the school 
board to hold a hearing every time it determines not to 
renew the contract of a probationary teacher, or even every 
time a terminated teacher requests a hearing %vithout 
alleging unconstitutional action.” The decision of the I is- 
trict court was therefore affirmed. 

O 
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Robbins v. Board of Eduration of \rgo 
Community High Sidiool Diy'-'-l 217 , 

Cook County 
313 F..Supp, 642 

United Stales District Court, N.D. Illinoi-! E D 
May 25, 1970. ’ ’ 

A black: probationary teacher ol English who.se con- 
tract was not reiimved broughl suit under the federal eivi! 
righl.s act charging that her termination wu.s for her civil 
rights activities. .She sought reiiiatalemcnl and damagas 
again.st the rneinbers of the board of educalioii and l!ie 
.'lUperiiiteiideiil. llie teacher had been employerj for the last 
half oi llie 1 96 ('•68 .school year uiid wa.s re-cniployed for 
the 1968-69 .school year. Shortly after the start of the 
1968-69 Hchool year racial tensions in the school resulted in 
studcnl walkouLs, fights, and the clo.sing of the high .school. 
The teacher was instnimenlal in oblaiiiing an agreement 
between Hie admini.stratioii and the black .sludeni.s, ea.sing 
the, silualioii. Ihe following monlh there %vas trouble again, 
and the teiicher iiiel willi the sludent.s and .suggc.slcd that 
Iheir parents meet to discuss the Issue. When llie pareiils 
met and formed a black parents commillee, the teacher wa.s 
selectml as a member. .She renuuned active hi the group and 
al.so forined a Black Literature Club. The teadier alleged 
that these activities and the school admiiii.slralion’s 
liuslilily to the exercise of First Amciidmeiil rights were 
the reason.s for her di.schart>^e. 

Ihe school district countered by establishing ihal, eon- 
Irary to .school regulations, the teacher was lardy on 140 of 
the 167 days in which she was in aliendance, that on one 
occasion she left school during the day to visit a studenl in 
jail without signing out, and that she held a party in her 
clas.sroom without permi.ssion. It was also eslablished Ihal 
among other infractions, the teacher was derelict in main- 
laming and turning in iusson plans and ihal she frequently 
failed to perform corridor duty as required. It wa.s for the.se 
reasons that her contract was not renewed. 

The teacher attenipted to dihile the force of this 
evidence with proof that she rarely received wrillen repri 
mand.s for these infractions, but the court found it proven 
that she was orally reprimanded for .several incidents and 
received written reprimands for others. 

The teacher also contended ihal her performance as a 
teacher was no less adequate after the black parents com 
mitlee meeting than before. This circumstance was sipiifi- 
cant if the teacher could prove, as she alleged, that the 
principal had told the meeting of black parents conimiltee 
that she was an excellent teacher. Based on its observation 
of witnesses and the minutes taken at that meeting, the 
court concluded that no such statement had been made. 

Lastly, the teacher contended tJiat her employment 
was terminated because of the school administratioiUs 
“animu.s” to the exercise of First Amendment rights. How- 
ever, the cour^ found the evidence offered by the teach- 
er to support this contention insubstantial. The court 
found no direct evidence that any members of the adminis- 
tration disapproved of the teacher’s activities with black 
parents or students. Furthermore, the court'found that the 
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principal was allempting lo inlcgrale the faculty at the time 
the teacher was hired and that the principal asked her 
advice on a number of issues involving black students. 
According lo the court, the evidenee clearly showed that it 
was the teacher’s differences with the principal as to the 
need to comply with school administrative regulations and 
not her civil rights activities that led lo the decision lo 
terminate her employment. 

The court concluded that the teacher had failed to 
satisfy her burden of proof that her dismissid was for her 
exercise of First Amendment rights of speech, assembly, 
and petition, or her Fourteenth Amendment rights lo due 
process and equal protection of the laws. 

Since tio violation of the teacher s eonslilulional risrhts 
had been shown, she was not cii tilled to reinstuiemeni wUid 
damages. 

Shirck V. Thomas 
315 F.Supp. 1124 

United States District Court, S.D. Illinois, N.D., 

July 28, 1970. 

A dismi.ssed teacher brought .suit against the school 
board under the federal civil rights act. The teacher was 
employed by the Pekin Community High School for the 
1967-68 and 1968-69 school years. Illinois statutes provide 
for tenure at the completion of a two-year probationary 
period unless written notice of dismis.sal with rea.sons is 
given at least 60 days prior to the end of the school year. In 
full compliance therewith, the teacher was notified by 
letter daled April 1, 1969, that the board of education had 
voted not to renew her contract for the next school year 
because of her failure to coordiuale her leaching with other 
teachers lo the delrimenl of the sludenls. 

The court .said that for the teacher to recover under the 
civil rights act, she must show that the school board had 
deprived her ol a cuiislilulional right “under color of law. ” 
The court field that the teacher had not met this initial 
burden of proot. The court said further that there is no 
consitilulional right to initial public employment or to 
permanent employment while the employment is proba- 
tionary, The court said that “probalionary employment is 
specifically provided for a qualifying trial period in which 
preliminary scrutiny must be allowed to determine the per- 
son’s fitness for permanent appointment.” 

The court held that the complaint of the probationary 
teacher in this instance, slating only that she was dismissed 
upon proper notice and in conformity with the tenure law, 
failed to state a cause of action upon which relief might he 
granted. Accordingly, the complaint was dismissed. 



Indiuia 

Knarr v. Board of School Trustees of Griffith, Indiana 
317 F.Supp. 832 

United States District Court, N.D. Indiana, Hammond 
Division, September 25, 1970. 

A high-school teacher whose contract was not renewed 
for the sixth year brought suit under the federal civil rights 
act against the school district, charging that the failure to 
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renew deprived him of his constitutional rights, 'I'ho failme 
lo renew his con tract also denied the teacher tenure since 
stale law provided for a live-year probalionary period with 
tenure on ii pointment for the sixth year. 

The court noted at the oulsel that a court will nol 
substitute its judgment for that of the school board, hut a 
court must look lo see if a hoard has acted lawfully. The 
teacher here contended liiat the failure lo rehire him wa.-i in 
retribution for his union activities, and, therefore, deprived 
him of his Ireedoni ol speech and association guaranteed by 
the First Amendment. The evidence indicated ilia I the 
teacher had been very active in union affairs. However, on 
the evidenee presented, the eourl was eonviiiced that the 
school admini.stralion had no bias against the union in 
general, or this teacher iii parlieular heeause of hi.s union 
activity. It wa.s noted that several olht;r aeiive union mem- 
bers had been granted tenure or given prornolion.s. 

I he eourl held that (.Ik; teacher had failed lo meet his 
burden ol proof that the actions of llie; school board had 
deprived him of liis constitutional riglils. The court said 
that it was, iherefore, unneces.sar)' for it to examine the 
reasons given by the board to the teacher. Neverthele.ss, the 
court liid review .some of the evidence lo make it clear that 
lhf;re wa.s a suhstantia! basis lor thi* derisiori not to renew 
the teacher’s contract. The court found that the five rea- 
sons given by the board were all supported by the evidenee 
and all related direelly lo the leacher’s performanee in the 
elassroom and/or the smooth I'unclioiiing of the school .-.y.s- 
Icm. 

The eourl concluded that the decisioii of the sehool 
hoard not to place the teacher on tenure .status was ba.sed 
on a reasonable appraisal of the teacher’s abilities and short- 
comings. The court found no credible evidenee to support 
the contention that the board acted with a bias toward the 
union or an inlanl to deprive the teacher of his conslilu- 
tional rights. The complaint ol the teacher wa.a iherefore 
dismissed. 



Roberts v. Lake Central School Corporation 
317 F.Supp, 63 

United States District Court, N.D. Indiana, 

Hammond Division, June 11, 1970. 

A nontenure teacher whose contract was not renewed 
brought suit iinder the federal eivil rights act, seeking an 
order requiring the school officials to offer him a conrract 
for the next school year. Prior to his di.smissal the teacher 
was (;mployed by the board for two years and in the last 
year he served as presideiil of the local teachere association, 
and as a member of the negoliating team. At a meeting of 
the association the teacher told other teachers that the 
administration was trying to buy them off with little items 
at the expense of big ones. This statement came lo the 
attention of his principal who callet’ the teacher into his 
office, told him that the statement reflected directly on the 
principal and was untrue, and demanded an apology. The 
teacher asserted that the statement was his opinion and 
that, right or wrong, he had a right to say it. 

The principal then reported the matter to the superin- 
tendent who colled the teacher in and asked for a retraction 
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ol lh(! .slaiorn<!nl. Tlio taaolior again rdVisncl. The supcriii- 
lendeiil^ then rouommt'mled to llie hcIiooI board lhal the 
Itnndier’s eoiUracl no I |je renewed for the 1970-71 sehool 
year. In ihe letter notifying the leaelier that he would not 
he rehired the reason given was that he had “exhibited a 
gein;ral aUiliide whi<di discloses a refusal to cooperate with 
school authorities on matters relating to school administra- 
tion.” 

The court lound that it made no difference that the 
teacher had not attained tenure sinee he had a remedy if his 
<’on tract was not renewed because of his extireise of a coii. 
stitutional right. The court then proceeded to weigh the 
mtescst ol the leadier to eommeiii on issues of com^m to 
Imn and the iiiteresls ol the .state as uii employer in pro- 
moting the (Tficieiicy of the schools. In halaiicing these 
compeUng interests the court lound that the teacher’s 
cupahdily in the classroom was not in qiic.qtioii, and ad- 
tnilledly he was a good teaelier and lliat the only rea.son for 
his nonretcnlion was the one staleiiieiit. .Since llie teaehei 
was the presideiit of the leaehers associmiou and the stale, 
inenl was made at a meeting of Itmchers concerning the 
subject mailer of negoliatioiis iheii going on, the court did 
not find it exlraordiuary that the leaeher would caiition the 
people that he n-presented agiiiiiHl being “bought off” by 
eoncessioiis by llie adminislMlioii on small i^ms at the 
oxpen.se of larger ones. Nor did the court belicva; that llie 
slaleineiii wa.s .so erilieal of tbe school adininistralion that 
it, could be expi.'cled to have a serious dismptive effect on 

the operation of the scliool.s. 

Ihe court wa.s ol the opmion that the commenl c)f the 
teacher did not tlircaleii the efficient operation of the 
schools. If a board were permitted to refuse to renew 
the contract of a teacher solely beeaiise he made statements 
erilieal of the .school adnilnislralioii, the court said, there 
would be a serious impairment in the freedom of teachers 
to speak out on i.ssues concerning them. On the facts 
presented, the court held that the decision of the school 
board not to renew the teacher’s contract was unjustified 
ai^ conslitutioiially impermissible. The court ordered live 
school board to renew , the teacher’s contract for the 
1970-71 school year. 



Massachuietti 

DeCanio v. School Committee of Boston 
260 N.E.2d 676 

Supreme Judicial Court of Massachusetts, Suffolk 
July .3, 1970. 

Appeal dismissed sub. nom, Fenton v, Boston School Com- 
mittee, 91 S. Ct. 925, March 1, 1971. 

Six nontenure teachers who had been dismissed by the 
Boston school committee brought suit seeking reinstate- 
ment. The lower court denied relief and the teachers ap- 
pealed. These teachers had been assigned to teach at a pre- 
dominantly black elementary school which had become the 
focus of a controversy over community control. On the 
second day of classes of the 1968-69 school year, the six 
teachers had left the building and had joined the pupils in a 
liberation school and conducted their dasses there. The 
following day they were notified of a seven-day suspension 



bccan.-ic ol llieir unauthorized ub.scncc. ” Later that day 
they wore informed that a hearing would he held on their 
.suspension, hut no additiomd notice of charges against 
tliem was given. At the hearing, the recjuest of the teachers’ 
eounscl lor a continuance and a public hearing was denied, 
and tbe contracts ol the .six teachers were terminated for 
unbecoming conduct. The six were notified of their right to 
a closed hearing which they declined to attend. Instead 
lliey insliiuled suit seeking reiiisUilenient* The lower court 
denied this reliei; nding that they had no slatiitory or coii- 
stitiilioiial right to a licariiig and llial they were properly 
and lawfully disnii.ssed. 



wer ulitled to a hearing prior to their suspension or dis- 

cIki lice nontenure teacher.s must be notified in wriliiur 
jy Aprd 15, i( they are not to be employed for the next 
scliool year. All six teachers had taught the previous year 
and none had been notified of non.re.employrnenl. 

The court did not agree with the teachers’ interpreta- 
tion of the tenure law. The court held that the statutory 
provision.s quoted by the Icachcrs meant only that tlic 
sclKiol district did not have to notify every nontenure 
teacher ol reappoiPtment but tlic .statute did not confer 
any additional nghts on the nontenure teacher nor did it 
abridge any power of the school committee to di.snii.ss or 
suspmid a iioiitenure teacher during the .school year. 

The Umchers’ principal contcUloii was that the lack of 
notice ol charges against them and the lack of a hearing 
f eprivcd them of due process and equal protection of the 
laws. I hey cited cases from other jurisdietions to support 
this argument. The Ma.ssachusetts court disagreed with the 
_edera, court liolding in Roth and Gouge (.see pages 46 and 
45) that public-.school teachers and college professors 
wnether or iiQi on leruire could not constitutionally be 
dismissed without notification of reasons for the impending 
^.smiBsal and without the offer of a hearing. Instead, the 
Massachusetts court said that it chose to follow “the greater 
weight of authority” noting that “most of the ca.scs in 
w iich the question [of the dism;.ejal of a nontenure teacher ] 
has been considered h ivc concluded that in the absence of a 
statu^ to the contrary a probutioiiary teacher may be dis- 
missed without a hearing.” The court concluded that the 
Umure law which provided fora hearing for tenure teachers 
but not for nontenure teachei^ violated no federal or state 
cons itutional provision, and, therefore, the teachers were 
not denied due process or equal protection of the laws. 

The dismissals of the teachers were upheld as lawful 
and reinstatement was denied. 

NOTE: The Supreme Court of the United States declined 
to hear an appeal from this deci.sion. 



Michigan 

Munro V. Elk Rapids Schools 

178N.W.2d450 

Supreme Court of Michigan, 

July 17, 1970. 

(See TeacheCs Day in Court: Review of 1969, p. 27.) 

A teacher who had completed the two-year proba- 
tionary period brought action for a writ to compel the 
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i^chool hoard lo rehiro him. The Iriul court and the lower 
ap|M‘llatc ‘ourt denied the writ and the teacher appealed. 

The t<‘achcr was employed as a probationary teacher 
tor two years and received satisfactory ratings. The board, 
however, declined to re-employ him for the third vear. The 
teacher contended that once a scliool board had rated a 
teacher satisfactory for two years it must rehire him and 
that the school boards letter staling that he would nut be 
rehired did not comply with the Michigan Teachers’ Tenure 
Law in that he was not sent a “definite %vritlen statement as 
lo whether or not his work has been sati.sfaciory,” 

I'he scclion.s of the Michigan tenure law relied upon by 
Ihe leacher provide in part: (a) At least 60 days prior lo the 
clo.se of school each probationary leacher shall be rated 
.sa I i.s factory or im.sali.sfuulory. Any prohalionary' teacher 
shall be employed for the ensuing year unless notified in 
writing el least 60 days prior to the close of the school 
year. (l>) Alter salisfaclory completion of the probationary 
period, a leacher shall be employed eonlinuou.sly by the 
board. 

The po.sitiori of Ihe school bourd was that the statu te.s 
require two separate acts. First, the leaebei must be rated 
salisfaclory. Secoiid, the board must decide lo reliire him. 
It the board decides not to re-employ the teacher, its only 
duly is lo notify him 60 days prior to the end of the school 
year. The school board argued that a l(!acher may be rated 
salisfaclory, and yet the board may not for some reason, 
wish or need lo hire him. This being so, the statute did iiiil 
impose a duly uii the board to hire the teacher. 

The stale supreme court agreed with the trial court 
holding that the inlerprclalion of the .stalures by the school 
board was the correct one and the board’s notification of 
the leacher that he would not he re-employed was suf* 
fieieiit under the law. 

The state supreme court also found no denial of due 
process bccau.se the prohatlormry teacher wa.s not notified 
of the reasons for nonreiiewal of his contract. After an 
examination of numerous cases involving probulioiiary 
teacher;-- in other jurisdictions, the court found that none of 
them would justify the contlusion that the Michigan Teach- 
ers Tenure Act violates the federal or stale constilutioii. 

Concluding that the leacher had not been denied any 
slaliitory or coiistitulional rights, the court refused to re- 
verse the decision of the lower court and ve fused to order 
that the teacher be reinstaled and be awarded damages. 



IVIissisiippi 

Lucas V, Chapman 
430 F.2d 945 

United States Court of Appeals, Fifth Circuit, 

August 6, 1970. 

A nontenure teacher who had been employed by the 
school system for over 11 years was terminated by refusal 
to renew his one-year contract. The teacher brought suit 
seeking reinstatement or damages, alleging that his contract 
was not renewed because of his exercise of his right of free 
speech and his political and civil rights activities. He also 
alleged that his right to procedural due process had been 
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violated. Without passing on the due process claim, the dis- 
trict court denied relief and the leacher appealed. 

The appellate court found that the case was controlled 
by Ferguson v. Thomas, page 4B of this report). While 
the teacher did not have tenure, his long-term employment 
was sufiicient lo give him the expectancy of re-employnicnt 
that constituted a protectible interest. The appellate court 
found that his lenninalioii did not meet the minimal 
standards of due process since he was told at a board 
meeliiig of the board’s decision, was not given specific rea- 
Hons for his lerminalion, nor wa.s he advised of the names of 
those who had complained about remarks critical of the 
board and other faculty members he had made at a PTA 
meeting. This last fai !ar wa.s of particular Importance, the 
court said, since the superintendent had relied on ihese 
slalemenls in recommending that the teachet not be re- 
hired, and the statements were hearsay and .subjective re- 
aclioris of those prolesling the remark.s. Further, the teach- 
er had received no hearing attaining the most minimal due 
process standards. 

In accord with the Ferguson and other decisions of the 
Fitlh Circuit, this ca.se was remanded to the district court 
with instructions that it he remanded to the school board 
for roiTipllaiice with minimum standards ot procedural due 
process. The appellate court made it clear that it was not 
holding that a hearing is rnandalory in every event. Where, 
however, the asserted reason for termination involves 
possible collision with a teacher’s First Amendment rights, 
a hcuriiig must be granted if desired by the teacher. But 
where the only matter in i.ssue js a difference in view over 
the school board’s exercise of judgment in a iionconstitu- 
tional matter, the court said, a hearing is not required. If 
the school board a.sseris a nonconslilutional reason and the 
leacher asserts that the real reason does involve a coiistiUi- 
lional right, the teacher must be afforded a hearing. Also, 
even if the reason for lerminalion is in the area of non- 
conslilulional reascuis, the board’s decision must not be 
wholly unsupportec! by evidence else it would be so arhi- 
Irary as lo he a coiisliluLionaj viulalion. 



Missouri 

Williams v. School District of Springfield R-12 
447 S.W.2d 256 

Supreme Court of Missouri, Division No, 2, 

October 13, 1969. Motion for rehearing or for transfer 
to Court en Banc denied, December 8, 1969. 

A high-school Latin teacher appealed from the decision 
of the trial court dismissing her complaint relating to her 
non-re-cmployment by the school district. The teacher, had 
been employed on a onc-year contract for the 1966-67 
school year when she was orally advised by a member of 
the school administration that, as recommended, she would 
not be re-employed for the next school year. The teacher 
was told that she could avoid embarrassment by resigning, 
but if she wished,' she could appear before the board of 
education that evening, The teacher did appear with 
counsel and requested a written transcript of the meeting, 
written reasons for termination of her contract, a full, fair 
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and timely lieariiig, and u postponement, of the deeision 
until such time as the teacher was apprised of the charges 
against her and could present a defense. The .school board 
denied all the requests and adopted a motion that the 
teacher “be not recniployed a.s a teacher” in the school 
district. 

The first count in the teacher s complaint was that her 
contract w;c breached because of ihe manner in which she 
was disniissed. Although the complaint referred to termi- 
nation of the teacher’s contract, the court said that her 
contract was not terminated; ratlier, .she was given written 
notice that she would not be rc-employed. Under Mi.ssouri 
law a .school board inu.st notify a teacher by April 15 eon- 
cerniiig liig re-emp!oynienl or lack thereof, and ihi.s the 
.seliool board had done. Ihe school district in thi.s case was 
not a tenure district, and the court could find no statutory 
or case law in the .stale to require the school board t 
provide a teacher whose contract was not renewed with 
written reasons or a hearing. 

The remaining question before the eourl was whether 
the dismis.sal procedures of the school district that were 
incorporated into the teacher s contract appimd to non-re- 
employment, as the teacher claimed, so as to entitle her to 
a written stalemenl ol reasons for not being rehired and a 
hearing, Ihe court noted that the procedures referred to 
termination or .suspension of a teacher’s contract. The court 
said that in this iiislancc the teacher was not re-employed 
and that this was not a termination or a dismissal under the 
scliool district procedures. Aeeordingly, the court irded 
that the procedure.s did not apply to this leaclicr and that 
the action of the trial coin I in dismis.sing this count of the 
cornplaint was correct. 

In the second portion of the complaint the teacher 
alleged that she was terminated or denied re-employment 
because of her exercise of her right to free speech. In 
substance .she charged that she gave a speech before the 
Classical Association that was subsequently reprinted in the 
associalion journal. The speech included “an evaluation of 
the Comparative emphasis placed on athletics as opposed to 
scholarly pursuits in the public schools. ” It was alleged that 
the superintendent informed the teacher that he found the 
speech offensive and that he would recommend that she 
not be re-employed. The court observed that although a 
school board has an absolute right to re-employ or decline 
to re-employ any teacher, the failure to re-employ may not 
be on inipermiisihle coasliluUuiial grounds. Without ruling 
on the merits of the teacher’s allegation, that her right to 
free speech was violated, the appeUate court held that the 
teacher had presented a claim upon which relief could be 
granted and that cause of action should not have been dis- 
missed by the trial court. In so holding, the court em- 
phasiasd that it in no way means to change the nontenure 
status of teachers but it was saying that “a school board s 
right to rehire a teacher must not be on grounds that are 
violative of a teachers constitutional right.” 

The remaining three counts of the teacher s complaint 
were .igainst the superintendent for malfeasance in per- 
forniance of ministerial duties in terminating her contract 
and for slander, and against the board of education for 
denying her due process during and after termination of her 




cmploymcril, Ihc court uplichl the ol all three 

counts, i he court .said that the condiutl ol the .‘'Upcriiilcn- 
dcnl in not giving the teacher ica.sons for the nonrciicwul of 
contract did not violate any duly owed, to the icachcr. 
Other churge.s against the .superintendent hy the teacher, 
the court said, were mere conclusions and not .substantiated 
hy the complaint. With regard to the diurgc of slander, the 
court held lhal llic stalcmcnis made by the supcrinlcndcnl 
regarding the ccinpelency of the teacher were absolutely 
privileged insofar as they were made at the meeling before 
the board of (ducalion at the requesl of the teacher. The 
dismis.sal of the last count of the complaint against the 
board regarding the denial of due proce.ss was alfiriTicd be- 
cause, m fhc court had previously stated, Missouri law did 
not require lhal the teacher be given a slalcmciil of reasons 
or a hearing on her dismi.s.sal. 

The lower court’s dismissal of the teacher’s complairil 
was aliirmed except for that count ol the complaiiil which 
alleged that the di.scharge wa.s in violation of the teachers 
First Amendment right to free sppech. The case wa.s re- 
inanded for a trial on the merits of lhal claim only. 



New York 

Albaum v. Carey 
310 F.Supp. 593 

United Slates District Court, E.D, New York, 

December 18, 1969. 

(Sec Teacher-s Day in Court; Review of 1968, p. 31.) 

Pur.suant to the previous decision in this case, a three- 
judge federal court was convened to hear the allegations of 
a teacher %vho had been denied tenure, that the New York 
teacher tenure law wa.s uncoii.stilutioiial. The teacher 
brought suit against the school superintendent charging that 
the denial of tenure was based on liis union activities in 
violation of the ConsUluliou and lliat the state law giving 
the superintendent virtual unfettered discretion in granting 
tenure was unconstitutional. He also sought judgment for 
damages because of the denial of tenure. 

The language that the teacher sought to have declared 
invalid provided that teachers shall hold their re.spective 
positions during good behavior and competent and efficient 
service. In the initial proceedings, the single-judge court fell 
that a previous decision by the state court gave substance to 
the teacher’s contention. However, that decision was 
.‘jubsequently rever ed by the highest state court on remand 
irom the Supreme Lourt of the United Slates. Accordingly, 
the three-judge court dismissed the first cause of action. 

The second cause of action was for damages for the 
alleged illegal deprivation of tenure. The three-judge court 
held that the teacher was not denied tenure because of the 
exercise of any of his constitutional or statutory right.?, but 
rather on account of difficulties he had in developing new 
programs and carrying out school policies because he had 
substantial and continuing disagreement with adminis- 
trators and supervisors. The court found that denial of ten- 
ure was caused by a desire on the part of the school super- 
intendent “to eliminate from the school system a nettle- 
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some individual who created annoying adminiir^iralive 
problems^” and not because of his connecliun with labor 
negotialions on behalf of the local teachers aHsucialion. The 
second cause of action was also dismissed. 

Bfjard of Education^ Central School District 

No. I V. Helsby 

3l4N.Y,SJd944 

Siiprenie Court of New York, Erie County, 

October 22, 1970. 

(See page 57.) 



Canty v. Board of Education^ City of 

New York 

312 F.Supp. 254 

United Stales District Court, S.D. Nc*w York, 

May 4, 1970. 

A dismissed subslitute teacher brought suit against tlie 
board of educ^alion, seeking a prelimhiary injunction lor 
immediate reinstatemcn l. The teacher claimed that his dis- 
missal was arbilraryj capricious, and hence violated his rigliL 
to due process. 

Prior to the teacher s dismissal there had been com- 
plaints Ironi parents claiming that their children had been 
held in class alter hours and that one young girl had been 
pliysieally abused. On the day that the teacher was dis- 
missed, some of the pupils in his class brought the girl who 
had previously complained about physical abuse to the 
principals office in tears. She claimed that the teacher had 
pushed her and injured her. The principal went to the 
teachers class, found it in total disorder, and dismissed the 
teacher. After being informed of the specalic reasons for his 
dismissal the teacher instituted grievance proceedings. At 
that hearing the teacher claimed that he should not have 
been immediately dismissed because the situation was nut 
an ■Vmeriency.-' The principal staled ihal he did consider 
the situation an emerpney and in a memorandum mailed 
thereafter to the teacher, the principal summarized the 
evidence and decided that the claim of the teacher of ''no 
emergency was not justified. The teacher was also in- 
formed that he had a right of appeal to the deputy superin- 
tendent At the hearing held pursuant to that appeal the 
dismissaJ was upheld because of the evidence that the tea' ll- 
er had difficult)- in maintaining class control. But lOdayg^ 
additional salary was panted because the deputy superin- 
tendent did not completely agree that an emergency ex- 
isted. 

Considering the reasons for the teacher's dismissal, the 
court found it highly unlikely that the teacher could prove 
that his dismissal was so irrational and so lacking in 
evidentiary support as to be arbitrary and capricious/' 
Since the teacher had failed to meet his burden of estab- 
lishing a likelihood of success on the merits, the court 
denied his motion for a preliminaty injunction without 
finding it necessary to balance the harm Inflicted on the 
teacher by the denial of the injunction against the harm 
that would be inflicted on the school board and on the 
public by panting the motion. 
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Helsby ih Board of Education of Central School 
District No. 2 of the Toivn of Claverack 
312N.Y.S.2d35S 

Supreme Court ol New York, Appellate Division, 
Third Department, May 1970, 

(Sec page 59.) 



Pennsylvania 

Appeal of Spano 
267 A. 2d 848 

Supreme Court of Pennsylvania, July 2, 1970. 

A discharged employee and the school board appealed 
Irom a decision ul the state superinteMdent of public iti- 
slructioii which held that the employee was a profeHsional 
employee, and at the same time sustained the school 
Ijoard s action of dismissal. The trial court reversed the 
order and directed the school board to reiiistale the teuicher 
as a professional employee. The school hoard appealed 
lurlher. 

Ihe employee had been hired in the summer of 1966 
for the position of curriuuluin cuurdinator. Shurily after 
school began, difficulties arose and the teacher was asked to 
but refused to resign, lii April 1967, slic was suspended by 
the superintendent. In September 1967, charges of iiicom- 
peteney and willful violation of the school laws were 
brought against the employee. Mcarings on the dismissal 
were concluded in April 1968, at winch time the employee 
was discharged. She then appealed to the state superinten- 
dent who found that she was a professional employee 
wilhiii the meaning ol the sehuol code, dismissed the in- 
ccnipetency charges, and sustained the schoobboard action 
on the charge of willful and persistent violation of the 
school laws. On appeal, the trial court agreed with the em- 
ployee that she had not been given a fair hearing and 
ordered the school board to reinstate her as a professional 
employee. 

The first question on the present appeal was whether 
the employee was a professional employee %vilhin the 
meaning of the school code because if she was not, she had 
no standing to appeal to the state superinlendent and to the 
trial court. The school board argued that the employee was 
nut a professional employee since the position of cur- 
ruMiIum coordinator wa.^ a nonmandaled pusitioii whicli 
was not encompassed in the definition of pn>fessionaI em- 
ployee in the school code. No one, however, denieu that 
the employee was certified as a tea her, which term was 
defined in the law as including ^*all professional em- 
plopes...who devote more than fifty per centum (50%) of 
their lime, or more, to leaching or other direct educational 
activities." Since the employee did devote more than 50 
percent of her time to educational activities, the appellate 
court held that she was a teacher and a professional em- 
ployee within the meaning of the school code. As such she 
was entitled to appeal to the slate superintendent and to 
the courts. Additionally, the appellate court found that the 
contract between the employee and the school district 
stated that she was employed to serve as a professional 
timployee of the school district. 
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I he iicxl quosiioii involvc'd 1|h> lower court liiuling that 
tlic cinployco had not rcndvc^d a lair hearing hel’ore the 
•seliool hoard and lluil the stat(! Huperinttnidenl ahused his 
diserelioii in lituling lo ihe eoiilraiy. The court noted that 
tenure law provided an employee with the opportunity for 
a th novo hearing hefore tin; court as part of the appeal 
rom ihe decision of the slate school superinleudeut, so 
that In; <am have his case retried in a forum where the 
school hoard plays only the role of prosecutor and not that 
of judge also. The court held that his opportuiiity for a de 
novo lieariiig iH-fore the court must he taken as the ex, dm 
sive remedy wlien the employee alleges that li,; was d,-ni,-,l a 
lair hearmg hefore the school hoard. Failure to d,» so 
depnves him of ever asserting the claim again. 

Ilowever, since thi.s principle wa.s annouiiced for the 
irsl time in this opinion, the eourl applied it prospectively 
only and remanded this ease to the eourl below lo permit 
the ,-mployee t« rcpuesl a lieariiig de novo on the ea.se. If 
the leaelier ehos,' not lo make llii.s re(|uesl, the court was lo 
rtwiew the delenniiialioii td the .stale superiiit<!iideiil ,jn the 
basis of the record to see if there was an abuse of discretion 
or ail , Mirror of law on his part. 



Mullen u. Board of School Directors of 
DuBoLs Area School District 
250 A. 2d 877 

Supnjrne Court of Peiiiisylvania, Deceniher 4, 1969. 



A prohationarj' teacher wlio had heen ahrupliy dis- 
miss, id from his po.sition brought an action in mandamus 
seeking reinslatemeiil and damages. In defense, the board 
alleged that the teachers performance was uiisalisfaclory 
and that he had no valid coiUract with the board. The trial 
court entered a judginenl in favor of the teacher and the 
board appealed. 



The evidence showed that the leaelier had been rated 
five times. On four of these occasions his performance had 
been rated satisliictory. The fifth rating, four days prior to 
Ins dismis.sal, was the only nnsati.afaetor}' one. The teachers 
abilily came into question only after he became the 
“building representative” for the local education associa- 
lion. The court found that the evidence .supported the 
lower courts determination that the teachers dismis.sal 
was the result of an arbitrary and capricious exercise of 

the discretionary power vested in hi.s employere.” 

The .second issue in the case concerned the validitv of 
the contract belween the teacher and the board. Pennsyl- 
vania law requires that the hiring of a professional employ- 
ee be effected by an affirmative vole of a majority of the 
membere of the hiring board duly recorded in its minutes, 
t appeared that although the teacher’s contract was signed 
by the secretary and the president of the board, it was not 
recorded in the minutes. The board claimed that becau.se 
there was no recorded vote, there was no valid and enforce- 
able employment contract. The court agreed with the find- 
ing of the trial court that the board did approve the ap- 
pointment of the teacher. It agreed also with the words of 
the trial court that it would be “not only unconscionable 
but untenable at law, to maintain that the requirements for 
a valid and enforceable contract were not met in this case.” 
bince the presence or absence of a formal vote recorded in 




the minutes was ••iitirely within tlie control of the board, 
the constiquenc^s of noiieompliaii,;,! with .statute rested oil 
ill,; board, not on the l,;aoh<ir, 

I he court held lurther lliul niandamu.s was the proper 
action and uflirmed the lower court’s holding flial the 
leaeh,;r was ciililled lo reinstalement, lost .salan,- logclher 
with any incremenis to which li,- would have h,-en enlill,;d, 
and certificalioii, wliich would result in his becoming a 
permanunl proiesaiunal employ ee. 
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Ferguson v, a ho mas 

430 Fjel 852 

UnimdSlalos Court of Appeals, Fifth Circuit, 

.full,; 23, 1970; rehearing denied August 13, iWo. 

... . tlismi.s.Hed college mslruclor brought suit against of- 
ticia s ol Prairie View A. & M, CoPege charging that lii.e 
einploynieiu was terminated and his ofFeampus residence 
hull was not approved for Hludciil use because lie exercised 
us first Amendment rights of expression and association, 
e dl.-.,j ulleged that the procedures followed in the terminn- 
Uun ol his surviceg denied him due process ol* law. The 
d|slnel court found no violulion of the teacher’s nVhts and 
di.smi.Bscd the aclioii. This appeal followed. * 

foJ*^ employed by the college sin,:e 

1.^38, iirst as head ol (lie deparlmeni of Business Adminis- 
Iralioii and theM as a full professor. No instructor at the 
college had lc„iire, and contracts were made ainiually 
Under the applicable rules and regulations, dismissal was for 
caus,., but no nieiiliori was made of administrative delermi- 
nalions relative to nonrenewul of contract. During ihe 
1J66-67 .school year, disagreenieiits and disputes arose be- 
tween the coll ge adminislration and the inslruclor. These 
culniinaled wiien the professor look one of his classes from 
the classroom lo the auditorium to enable the students to 
discuss campus grievances with several members of a 
teacher..student organization. The president of the college 
then called the professor into his office and in the presence 
of other admiiiislrative and faculty personnel and two slu- 
dents presented him with a document containing 15 “guide- 
bnes relating to his performance as an instructor. A 16th 
point m the guidciines placed the instructor on temporary 
probation lor the balance of his contract period. The guide- 

mes were not applicahle to any other instructor at the 

college. 

Oil July IS, 1967, the dean of the college notified the 
professor that his services would be terminated beginnine 
September 1, 1967. When the professor challenged the cor- 
rectness of this unreasoned notice, it was discovered that 
termination without cause was coiitraiy to the prevailing 
practice in the smte university system. The professor was 
then sent a detailed letter stating these three reasons for 
termination: a dispute between the professor and the head 
of the Business Administration Department relative to 
making that department into a separate school at the col- 
lege, the use of olassroom periods for discussing ivith stu- 
dents matters unrelated to the material required to be 
taught that resulted in inferior instruction, and limitations 
of the professors health. The professor then requested a 
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hearing before Ihe board of direetors of the A. & M. Uni- 
versily System and asked that the head of the department 
and the college dean be present. The board agreed to hear 
the protessor, but said that it \vould not hear from the 
other two until after the professor had presented liis case. 
At the hearing the college president outlined the reason.s 
why the professors contract was not renewed, and the pro- 
fessor replied to the charges. Without ever hearing from the 
deuti and the departnicnt head, the board sent a letter to 
the professor, silating that it considered this an administra- 
tive matter to ho handled by the college prc.sident and the 
presideut ot the university system. The professor was not 
re-employed. 

Ihe trial court found that the professor was not on 
tenure, that the 15-point guideline pul him on notice that 
his activities were not in keeping with college policy, that 
the protessor was given .the opportunity to speak at the 
meeting where the guidelines were pre.sented, that he had 
received the equivaleiit of a hearing, and lhal he had not 
been deprived of any eonslilulional right because ihe pro- 
cedures applied to him met the fimdatnenlal rudiments of 
fair play, 

Al the oiil.sel, the appellate court .set forlli the mini- 
niuui .slaiidards td due proeess applieable to leaeher.s who 
have an expectancy of re-employment.’’ These require- 
nients include notice of the cause or causes tor lerniina- 
tion III suffieieiit detail to fairly enable tln^ leaclier to .show 
any error that may exist, to advise the teacher of the names 
and nature of the testimony of witnesses against him and to 
accord the teaelier a meaningful opportunily to be hear., in 
liis own dslense, and a hearing before a Ivibunal that has 
academic expertise and imparlialily toward the cliarges, 

111 applying these prineiples to the facts in the instant 
case, the appellate court said that the teacher may have 
been denied due process in the procedures before the col- 
lege olfieials, but that in the trial court he was given an 
opportunily to call witnesses and cross-examine them rela- 
tive to the procedures followed, as well as the merits of, 
termiiialing his son'ices. The ivitnesses that the protes.sor 
wished the board to hear were examined in the hearing 
before the trial court. Because of the hearing in the court 
below, the appellate court affirmed the di.smissal of the 
teacher. However, the court said that ‘The proper adminis- 
tration of justice requires that we caution against any 
similar court procedures which would allow the full 
del elopmcnt of the merits of a case of this type as a nialler 
of couree. To do so routinely in eve^ such case consti- 
tutes both an intrusjon into the internal affairs of state 
educalioiial inslituuoiis and an unwise burden on Judicial 
administration of the courts,” The anpellale court believed 
that school-constituted review bouies were the proper 
forum for such matters and not the federal courts. Federal 
review should lie limited to the question of whether federal 
rights have been violated by the procedure utilized. If no 
such rights were violated, the court should look at the 
record developed by the school to determine whether there 
was .substantial evidence to support the decision. The court 
said that In cases w’here the teacher challenges his termina- 
tion oil ground.*) of infringement of his constitutional rights, 
and it is unclear whether the school had a valid reason for 
its action, a balance should be struck between the interests 




of the teacher as a citizen and the interests of the state as 
an employer. In this instance the appellate court held that 
the proof before the district court showed that the profes- 
sor exercised his right of free speech and as.sociation to such 
an extenl as to .seriously impair his effectiveness as an 
instructor. 

With regard to the charge of the profe.s.sor that his 
off-cumpus housing had not been approved for sUident use 
in retaliation against him, the appellate court held that it 
was error for the di.strict court not to permit full develop- 
inenl ol the evidence beeaiisc the complainl failed to join 
the dean of men a.s a parly defendant. The case was re- 
mandfjd for eoi rection of the procedural error and full tak- 
ing of evidence to clelerminc if the (■ollege had adequate 
reason for not approving the housing. 

The determination ot the district court was upheld ii.s it 
related to llie dismissal of the profes.sor, and the matter was 
remanded on the housing l,ssue. 



Sindermann v. Perry 

430 F.2d 939 

Uniied tilales Court ol Appeals, Filth Circuit, 

August 10, 1970; rehearing denied September 9 

19f0. 

Certiorari granted, 39 U.S. Law Week .3548 
.June J4, 1971. 

A teacher at Odessa .Junior College whose contract was 
not renewed brought suit aguinsl eollege officials. He 
eharged that the noiirenewal was because of his exercCsc of 
his First and Fourteenth Amendment rights of expression, 
association, and petition, and alleged violations of due 
process in eon nee lion with the refusal to renew his con- 
tract. The district court granted summary judgment in favor 
of the college, and the teacher appealed. The lower court 
had found that the conlracl rights between the parlies were 
clear. In the interim the appellate court deeided the case of 
Pred V. Board of Public Instruction (415 F.2d 851) which 
classified the rights of persons circuinstanced such as this 
leaclier as conslitulioual rather than contractual. 

The teacher had joined the faculty in September 1965 
and through a series of one-year contracts remained until 
the 1968-69 school year. In May 1969, he was notified that 
this contract would not be renewed for the next school 
year. Sixteen days later this suit was filed, and at the same 
time the teacher requested the college authorities to give 
him a hearing. Prior to the official notice of noiirenewal, 
the college had issued a press release ou tlining the deteri- 
oration of its relationship with the teacher. The main dif- 
ficulty appeared to be the teacher’s activities as president of 
the Texas Junior College Teachers Association and his 
insistence on being absent from his classroom duties to 
testify before state legislative committees on a bill relating 
to academic freedom and tenure after having been denied 
permission to be absent. Additionally the teacher was part 
of a group seeking to elevate the college to & four-year 
status which was officially opposed by the board of regents. 

The teacher alleged that his contract was not renewed 
in retaliation for his expressions of opinion, that he had not 
been offered an impartial hearing, that the action taken 
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agaiiiHl him had a "(diilling" dTaol on other I'acully mem- 
bers at the college, and that he had been damaged in his 
prolessional repnlation and standing. He sought ..ompen- 
»alor>^ and punitive damages and a dedaratory judwh at 
that the action o( llie regents violated his constitulional 
rights and that he was enliiled to a hearing and a manda- 
tory injunction requiriu" his reinstatement. 

The appellate court held that under the Pred decision 
summary judgment should not have been granted. Quotimr 
trorn that decision the court said in part that ‘Svlial is at 
stake IS the vindication of constitutioiuil rights-the ridit 
not to be piitiishcd by the Stale or to suffer rctaliatioif at 
Its hand because a public employee persists in the e:<ercise 
ol h.rsl Amendment rights.” The appellate .anirl said that 
tile controlling effect of Pred was in no way fessencr! bv the 
tact i.iai the teacher had asked for and been denied per- 
mission to be absent feom his duties. The ipiestioii still was 
whether the college refused to renew his contract as . 
uiprisal for the ex, reise of his rights. The eoiirt noted that 
suminary judgment wa.s improper because the basic facts 
and the material iiifererices to he drawn therefrom were in 
dispute. The court explicitly noted that it was dealiii-^ oiilv 
with procedure and not the merits of the claim. 

Since the case wa.s being remanded, the appellate court 
deemed it appropriate to comment on the teacher^ conten- 
tion that he wa.s denied due proce.ss when the college 
simply notified him that he would not be rehired and 
tailing or refusing to give him a hearine. The court held that 
it It were determined that the leaciier had an expectanev of 
re-employment, the proecdums outliiied in Ferguson v 
Ihomas (see page of this report) would apply. If the 
lower court delermined that the teacher did not have this 
expectancy, the teacher mu.sl bear the burden both of 
mil.atmg the proceedings and of proving that a wrong had 
been done by the college in not rehiring him. In such an 
ms ance, the court .said, the teacher .should notify the 
CO lep thp he IS asserting a claim, set it forlli in sufficient 
detail to fairly enabie the college to show any error that 
exist, and request a •leariiig. Such a hearing should be 
c ore a tribunal having i ademie expertise and impartial- 
Ity, and must include the r ght to present witnesses and to 
cross-examine; and a transcript should be made. 

The court concluded that except in those cases where 
the teacher or the institution refuses to follow the 
suggested procedures, a court should not act until the 
matter is made ripe for adjudication. The sufiimary judg- 
ment of the district court was reversed, and the matter was 
remanded to that eouft for a hearing on the merits. 

NOTE: The Supreme Court of the Uniitd States has aereed 
to hear an appeal in this case. 



Virginia 



West Viigiiiia 

State ex rel, Kondf^s 
Board of Regents 
175 S.E.2U 165 
Supreme Court of Appeals of West Virginia, 

June 16, 1970. 

An assistant football coach at a state univeraity sought 
a writ of mandamus to compel the board of regents to 
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reiiistule him in hi.s contract ‘‘until .midi lime as | the board 
of regenlHj act in aeeordanee with the laws of this stale,” 
Ihe cOiK'h hud a eonlruol lor one vear begin iiiiig fnlv I, 
I960. On Augu.st 1, 1969, he was noiiiuul by the presidenl 
ol the university that lie was recommending to the hoard of 
regents Ihnl the noach’.s contraet he li'rmiiuiled September 
,i0, 1969, heeau.se he liad performed hi.s duties in an iiieoni- 
peleiil manner. The coach was also informed that he could 
appeal to a laeully eommitlee appointed by the [Jniversily 
Council and if he desired he could appeal fiirllier to the 
hoard ot I'egents, lliu coach alleged that an appeal to a 
faculty committee would he a useless act and waived that 
right. The coach did appeal the termination of his eonlracl 
to llie hoard of regents whieh affirmed the deeision of the 
university president and dismi.s.sed the appeal. 

In his suit the coach relied on certain slaliitory pro- 
visions of stale code, contending that he was denied due 
proeess because he was not afforded a hearing as provided 
for in the stalule. The board of regents look ihe po.sition 
lhal the coach wa.s not legally enliiled to any hearing prior 
to his dismissal and also that he was accorded im op- 
porluiiity to be heard which he waived. 

Ihe court held that the eode provision < ited by the 
coach providing for a hearing prior to dismis.sal applied to 
personnel employed by a county hoard of education and 
not to university employees. In addition the court noted 
Ihaf a separate artiele of the stale code applied to em- 
ployees of the hoard of regents and llial this artiele eon- 
lamed no provision relating to tenure of faculty and college 
personnel or to llie iiianner in wlii(;h they are to be 
suspended or discharged. It was the opinion of the court 
that the applicable slatulcs did not require the board of 
regent.-^ 'o grant the coach a hearing prior to hi.s di.scharge. 
Accorumgly, the reque.sted writ of mandamua was denied. 



Wisconsin 

Gouge V. Joint School District No. I 
310 f .Supp. 984 

United Slates Dislriei Court. W.D. Wiseon m. 

March 16, 1970. 

Two nontenure teachera who wer< >i "1 ered con- 
tracts for the following school year sued for damages and 
an order compelling their rein.statement. Their complaints 
alfeged that they had been deprived of rights secured to 
them under the due process clause of the Fourteenth 
Amendment. In both cases the administrator of the school 
district recommended to the board of education that the 
con tracts of the teachers not be renewed. He then informed 
the teachers and presented them each with a written rea.son 
for the contemplated action. The two were offered and 
accepted a meeting with the board, Afterward the board 
voted not to renew the contracts of the teachers. 

The court ruled that no action for damages could be 
maintained against the board. The other procedural ques- 
tions were decided adversely tp the school district. The 
school board also contended that there was no r'ght to 
renewal of the cor.ti.acts under state law unless nonrenewal 
is based on impermissible constitutional grounds, and 
barring this, the board could refuse to renew a teacher s 
contract “for any cause or no cause at all.” The court said 
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that this eotuculioii hud been rojectod in lioth u. Board of 
Regents (see case below). In accordance with that opin- 
ion, the court held that “a teacher in a public elemen- 
tary or secondary school is prolecied by the dm; process 
clause of the Foui leetilh ilmcndinent against a nonrenewal 
silualiou which is wholly without basis in fact and also 
against a d<;cision which is wholly unreasoned, as well es a 
decision which is impermissibly based (such as race, 
religion, or exercise of First Ani<;ndi at, freedom of ex- 
pression).” Reeaiise there was a genuaie issue of matcriul 
fact both as to identifying the reasons upon which tlu- 
board had a<'l<‘d and whether there was any basis in fact fur 
any of the reaf ons in eitlier ease, a decision on tin; merits 
’Vas not reaehe<l, 

1 he eourl held liirther that th<‘ miniinurn napiirernenls 
of pieeedural due process set forth in Rntli applied also to 
teachers in [lublie elementary and secoiidar)' schuuls. More- 
ovi.T. the sehool lioard s ultimate deeision lor noiireni;wal 
may not rest on a basis ol which the teacher was ni:v(,‘r 
notified or to whieh In; had no fair oppeirtiinily to respond. 

1 In; inotion ol the board ol •‘dncalion to dismiss llie suit 
»vas dt'iiirtl, 

Roth V, Board of Regents of State Colleges 
d iO F.Supp. 972 

United .Stales District Court, W.D. Wiseonsiii. 

Mareb 12. 1970. 

A nontenure as-islaiil professor at Wiseonsiii .^lale 
University'— Oshkosh ves not offered a eontrael for the fob 
lowing year. No rea&L:..i for this deeision were given, and no 
In’ariiig on the merits ol the deeision was offered, re* 
c|Uested, or held. The prolessor brought .suit alleging that 
the decision not to offer him a conlract was in retalialion 
lor expressions of opinion made during a period tjf di.stur- 
bance and controversy on campus. He further alleged that 
the deeision was not made under ■'ascerlainable and definite 
standards goveniiiig the [iiniversily oilieialsj in nial. ?ig this 
decision”; and that the decision had cau.scd and will cause 
damage to his ptofessional reputation. The defendant- 
school officials denied that the decision not to re-employ 
was one of retaliation and alleged that the prolessor was 
not re-employed because he was guilty of substantial ne- 
gleet and violation of duty, violation of universily rules, 
and iuaubordiiiulioii, i ne professor moved for partial sum- 
mary judgment deelariiig that he was entitled to a hearing 
on the merits of the deeision not to retain him and requir- 
ing university officials to provide him with a hearing or of- 
fer him a contract for the next sehool year. The sehool 
ofticials sought sunitnary judgment dismi.ssing the action 
on its merits on the ground that the complaint failed to 
state a cause ol action. 

The prineipal eontention of the officials was that the 
professor was hired for one year and that as a nontenured 
teacher he could be removed “at pleasure.” They niaiii- 
tained that the decision not to rehire could be reached for 
“no reason or for any ;>ason.” Therefore, no .statement of 
reasons need be given nor i he.inng offered. 

The court found it clear that the employment 
of a teacher could not be terminated because he exercised 
freedoms secured to him by the Constitution. This substan- 
tive cciislitutional protection, the court said, is unaffected 
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by the preseiiee or ab.^^eiicc of tenure imd(;r slalr law. How- 
ever, with resp<;ct to siih.slantive, prol(;elion agaiii,-i| arbi- 
trary iioiireteiitioii, the court found uiieertaiiity in the law, 
I lie cjueslion heeiniic whether the Fourli'Ciith AniendiniMil 
permitted nonretenlioii on a lui.sis whollv without faeliial 
support, or wholly unreasoned. 

The court undertook to halaiiee tin; nature of the 
goveriiinent functions involved again.sl the iiilere.st ol th'* 
leacln r that had been uffcclcd by governmental action, 1 In 
conrl found that the iiniv(;rsity did have an interest in liav- 
iiig lime to oh,s(‘r%'c a new y-acher and during lluU lime lo 
liave latiliide lo decide wheUn'r the new leaeher shoiiid 
remain on the faculty. However, the eosirt .said lhal ”no 
inlerc.st of the university is directly sei-ved by a regime in 
whseh a decision not to retain a newcomer may he nuidc 
upon the basis wliolly without supporl in fact or by a dcci- 
■sioii upon a wholi) iinrea.soiicci hasi.s.” The l)alancing lest, 
the eourl said, coinpcfs the coiujlusion that iinder the dii<; 
process clau.se of the Fourlcciilh Ameiidmcul, a dcei.sion 
not lo rclairi a profe.ssor could not rest on siieh bases. This 
sliimlard, the court conlinued, as it applies to nonlenure 
teachers, i.- inteiuled to he ctinsiderahly less severe; than the 
standard ol "(■aiisc ’ as it is applied lo lenurc teaeher.s: anti 
liases tor iioiiretenlion of neui tenure lcacln;rs enjoying 
miniroiim f u tn.-il sii|)porl or siippurted liy suhlle leasons 

W'OU Id b< ; ai'Ci'plable, 

In addition lo affording the protessur suhslanlive pro- 
Icction again.st norirclcnlion on arbitrary ground.s, the » ourl 
ruled that the profes.sor wa.s enlilled lo a fair procedure lo 
determine whether legilimale grounds existed. The court 
direeled the uiiiversity lo provide the profes.so,' with mini- 
mum procedurai due process— a slalement of reason.^ lor 
the iiorireleutiori, noliec of a heariiig at wliieii he inay 
respond lo the reasons, and a hearing if liie prole.'^sor ap- 
pears at the uppoinled liine and plaee. At .siieh a hearing llie 
prolessor was to have a reasomihle opporlrinilv to siibniil 
evidence relevanl to the staled rea.son.s. 

The court ruled against the iiniver.sily ’s motion for 
sumninry judgment bccau.se ol the lack of notice and liear- 
itig. The eourl also ruled against the univer.vily on its claim 
lhal the deeision not to retain tin; profe.ssor enjoyed a basi.s 
in fact, was reasoned, and wa.s not violative of the profes- 
sors freedom of expres.sioii. The court iioled that a leueh- 
er s freedom of speech caniiol be linilled unless it is shown 
lhal his ulleranees harmed a subslanllal puhlie inleresl, and 
the universily ollieials had not exhihiled beyond di.spute 
that such harm existed. The university was ordered to pro- 
vide the professor with reasons, iioliee, and a hearing. »r in 
the allernalive to offer him a coiUract for the next aca- 
demic year. 

NOTE; Thi.s decision was affirmed by llie United .Stales 
Court of Appeals, Seventh Circuit. 

St. Laurent v. Cousha 
313 F. Supp. 1033 

United Slat 's District Court, E.D. Wisconsin, 

.June 24, 1970. 

Three nontenure teachers in the Milwaukee public 
school system sought a preliminary' injunction against the 
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school olhciiils, allciiiiiir Uuit ihcir right to due process was 
violated wheti their names wer- t)milled from the list of 
teachers who were to ser\e for the second semest(;r. The 
school hoard sought to dismiss lht> action. Iiach of th(> 
teachers harl a wrilleu eontraet which euiileinplatetl two 
.semesters of employment, and the teachers charged that the 
failure* to re'tain them for the second scni(csi('r was equiva- 
lent to an arhitrary di.s<;harge. 

I he tea.-her.s did not elaiiri that their di.seiiurge wus for 
any coiiduci protected under the First Amc.-idnient. hut 
rather that the failure to offer them a hearing on llic di.s- 
eharge th'nied them due proe<*ss. The school (jfficials assert- 
ed that administrative hearings were afforded the teachers. 

Although the issue was not First Amendment rights of 
the teaehers, tin* ('oiirt said lhal the reeurd svas not siif- 
fi<;ienll\ clear to estahlish that the teachers eharges of arhi- 
Iranm'ss wen* iiiihninded. Even if the school system had 
ulimited discrelioM to discharge the teachers, the court sajd, 
it did not follow that "such discreliun could he exercised 
wilhuiit a proper liearhig.'’ Tlu reiore, the court d<*nit*d the 
motion of the s< hoo| officials dismiss the .e-iiun so u.s to 
permit the teachers to offer evidenee to support tlieir claim 
that proecdural due proeess was denied to llictii. The ti ach. 
ers motion for a prciimiiiary injunction was also denied. 



Wyoming 

Jergeson v. Board of Trustees of School 
D:slru l No, 7, Sheridan Conn ty 
476P.2d48l 

^iiprcmc Court of Wyoming, NovciTiher 6 , 1<J70. 

A high-school Journalism teaeju'r appealed from the 
trial court decision affirming his di.Hnu.ssal. The teacher had 
he<*ti employed for the 1968-69 school year and had al- 
ready sigiicj a Cuiitracl lur liie next school year wiieii he 
received a liotlee of dismi.ssal, The grounds given were that 
his philo.sophy aiid practice of education is detrimental to 
the best interests of the high school .studuuls” and that he 
was incompetent as evidenced by the April 1 edition of the 
school newspaper for which he was the advisor, A hearing 
was held betore the school board which then order* > his 
di.sinis.sal as of the cud *)f the settiester. 

On appeal the teacher challenged the deci.sioii of the 
trial court on various grounds. The firet group of challenges 
related to errors aliegedly committed by the trial court and 
for ihe most part were procedural and were dcicided against 
the teacher. The last argument in this group challenged the 
lower court finding lhal there was .substantial evidence to 
support the board of education charge that the teacher 
was responsible to censor” the school newspaper. In view 
of the tact that the leacher was the advisor for the paper 
and that he taught journalism, the appellate courfuphdd 
the trial court finding that the school board could well be 
justified in deciding that the articles in the newspaper in 
question were a demonstration in poor journalism and 
another example of the teacher’s incompetency. 

The leacher also argued that his dismissal was discrimi- 
natory, a violation of due process for failure to give notice, 
and arbitrary and capricious as to any alleged “dirty poem” 
which a student wrote on a blackboard of his classroom and 




whii h liu! leacher permitted to remain (here for about two 
week.-!. Un the noli(;e a.specl, the leaelu*r claimed lhal the 
iioard should have rejected any teslimony ahoul ih poem 
suit e he was not informed that this would he'hroiighl up at 
the heuriiig. Ill rejeetiiig this elaiiii, the appellate court said 
lhal allhough ihe charge ihal the leacher’.s philosophy and 
praeliee of cduealioii wa.s delrimenUil lo ihe high-si.h* *4 
sliidenls did itol provide a deliiieali in of iiieidenls, il Wusa 
basis for (jiieslionirig ihe leaelier’.s various aelivilies in ihe 
school, especially in the ab.serice ol objetuitjus. The diseritn- 
imilion eharg** n'sulted from ihe fa<’l that aiiollu-r leatdier 
who used ihe classroom wlu-n* the blackhoard ami poem 
were loeal**'| was nol dis<'iplii*ied. I he appellate eourl .said 
llial it was oitvious that tlie lioard did nol ba.-!e il.s aelion *:)ii 
ihis single iiieidenl hut on various oeeurreriee.s and < irt;iiin- 
staiiees ill delerinining whether tht* leaelier met the mini- 
mum slaridards of eoiiduel and propriety. Thus, the dis- 
crirnituilioii charge and the claim that ihe aeli«> of ihe 
hoard was arbilrary and capricious were fouiid wilhoul 
mcril by the appellale court. 

The leaelier argued lhal llic board raised a tjucslioii as 
to his personal beliefs by admilling liearsay evideiu:e as lo 
his advocacy ol the use of niarijuauu and ihe lakeover of 
111*' sehotjl udmiiiistralioii. The appellate court ruled lhal 
the evifieiiee in queslioii was nol hearsay and, furlhermorc. 
tU) *)h|*a'lioii was madti by the teacher l«j ils iiirroduelioii al 
the hearing. Ollier alleged errors of llie dislricl eonrl re- 
lating to leslimony eoiieerning the leaelier s coiilro! of the 
elassroom were found wilhoul merit hy the ap- ellale court. 
Likesv'ise diseouiiled was the argiimeiil of the leaelier lhal 
the hoard waived any previoii wrougdoing hy the leaelier 
when il olhired him a eonlracl for the next year. 

Other eharges of tie teacher, including that tlie hoard 
should not have eousiden'd IiLs appearance and dress and 
that the lioard lailed U) give him luilice of all the eharges 
agaiiist him, were not considered by the appellale court to 
he reasons for reversal of the trial court determination. 

I he final argumenLs ol the leacher were (a) that the 
exislitig melhod of appeal was either unconstitutional, or if 
il was constitutional, it was not a “zealous examinalion of 
the whole record by the reviewing authority ”as requisite; 
(b) that the board was estopped from inquiring into any 
conduct prior to tlie dale that it tiffered the leacher a con- 
tract tor the next year. The appellale court said that the 
teacher presented neither a cogent argument nor authorily 
for his lullcr argument dnd^ therefore^ would not consider 
the claim. As to the former argument the appellate court 
slated that the teacher had shown no clear abuse of his 
righti; to warrant overruling the delerniiiiatlon of the board. 
Concluding that the board had found that the leacher 
departed from proper standards and that ihe trial court 
found no grounds for revereal of that decision, the decision 
of the trial court was affirmed, 

Schultz V, Palmherg 

317 F.Supp. 659 

United .'Stales Dislrii^l Court, D. Wyoming, 

October 2, 1970. 

Two professors at Central Wyoming College whose eon- 
U-wls were not renewed brought suit against the eolle-*. 
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pressidt'ril iitid members ol liic board ol irusUies seeking to 
compel Ihe renewal ol’ lh(*ir eonlruels and dainages. Bulb 
hud been employed |»y the college lor two year- when ihev 
were iiolitied lhal their contraels would not be renewed for 
the 1970-71 school year. They retjuesled a formal hearing 
belore lh<< board; this request was denied. The board how- 
ever. did oiler to meet inlornudly with ihein. One of llie 
two aee<;pied iliis offer hut eonsidt'red the residts of the 
meeting un.siiti.slaetory. Suit was then brought under the 
federal civil rights act. The profes.sors alleged that the 
lailure ol the hoard l<t renew tluur eontraets was irlutrar}', 
mireasonable, and aeeompli.shed without a hearing, all of 
which re.sultcd in a denial of their ■' rht to continued em- 
ployineiit. I hey alleged lurther that they were being 
penalized for the (jxereise of their First Ametidment righl-e 
'I'he defendant college officials sought to dismiss the jeh c 
arguing that the professors did not hava; a right to eoiiiiih 
employmeiit, that the board acted lawfullv in not offerii - j : 
them contracts, and that liiey did not have tenure so there 
was no right to a hearing. 

1 in eourl held tliat the pi\)le.s..,ors did lUii havt‘ a righi 
ot tenure or eotUiin ed empluynienl by statute or eoulrael 
and heiiee the dem. i of their request for a formal hearing 



was tiot a deprivation ol a right, privilege, or immunity 
secured hy the federal Constiliition and laws. The court 
noted that the proles, sors sven' employed .solely on a year- 
to-year ha.si.s and that their re-employment ahsent tenure 
was in the dLseretion of the board. The court .said that 
school boards should have a wide range of discretion in tlie 
managmmmt and operation of the school district, ineliiding 
the employ nicnl procedures of hiring and rehiring, and a 
teacher who has not had the privileges of tenure incor- 
porated into his contract cannot ehiirn the heuefils of such. 
The court found it i ii ar Iroai the lace of the profes.sors' 
eomphunl that the board had not prevented them from 
exercising llieir First Amendment rights. 

It was the opinion of ilie eoiirl that the hoard ueted 
within the .scope of its di.Si reliori in failing to offer the two 
prulessors eontraets. The oomplaiiit diselosed lliat the 
action ol the hoard \vfis mjt clearly arbitrary’, eapricious, or 
unreasonnhle. Since the profes-sors made no allegalions in 
their complaint which woidd demonstrate an abuse of dis- 
(Tclion by the hoard, they, therefore, failed to stale a cause 
of aelion upon which relief eoulcl bo granlod. Aecordingly, 
the eonrl granted the motion of the c-ollege offieial.>f to 
(Jisinisis the acliuih 
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SCHOOL DESEGREGATION 



^ ‘ rnporh'il under this liemliiig, there are a minshei oilier 

19.0 eourl <;aHeH imlialed by puhlit-sehool pupiL for Heliuol deHegregalioii whieh eon. 
lamed issues on assignment of tea. liing slafi' on a ra.-iul l.asis. The summaries oC lln^se 
eases are not inelnded In^n- lieeause this report is limited to digests of eases in which 
leaehers themselves an- litigams. Those interested in this aspeel of leaelier assim.n.cnt are 
refened to the seho<)l des.:gregalion eases in The Pupil's Day in Court: Review of 1970, 
anollier iNl'j/V Keseareh ijivision sehuol law fjuhliealion. 



Alabama 

Poster in Board oj Pduaaliuft oj liulloek 
County, Alabama 
431 p;2d 648 

Utiiled Stales Court of Appeals, Fiflli Cireuil, 

Sepli'inber 15, 1970 

A black eduealor brouglit suit ugainsl the hoard of 
edueation charging lluil certain adrninislralive deeislons of 
the board were racially motivated. The trial eonrl found 
that the decisions were not motivated by race and tin; edii- 
calor appealed. 

At the elo.e of the 1968-69 school year the board of 
educalioii reorganized its central office, abolishing two 
adininisliative posilioiis. This left the plaintiff in this case 
and a while adniinislrator without jobs, Both were offered 
other positions, inehiding assistant [.'rineipalship.s in the 
school district, but the black eduealor declined to accept 
the olfer. During the period of reorganization a pfincipal- 
ship opened at a formerly while high school. The black 
educator applied for this position, but a while man from 
outside the school system was selected for the job. The 
educator claimed that the board s deemion to abolish his 
assistant superintendent position and the denial of his 
application for the principalship was motivated by and re- 
lated to raeial discrimination. 

At the trial court hearing, extensive findings of fact 
were made including.- that the central office of the school 
system was overloaded administratively; that from an 
administrative and educational slandpoint abolishing the 
offices was acceplable; that abandonment of the jobs was 
not racially motivated; that the black educator’s applica- 
tion for principal was given due consideration by the board, 
but that the board determined that the person hired was 
qualified and better suited lor the job; that acceptable 
criteria were used by the board in appraising the applica- 
tions and that race was not a basis for denying the applica- 
tion for the principalship. 

The appellate court was of the opinion that the record 
in the district court clearly and convincingly supported that 
court’s determination and that the black educator had 
failed to demonstrate that the decisions of the school board 




were arbitrary or based on racial discrimination. The judg- 
iHcnl i>i the diHlricl eourl wa.s aceordingly affirmed. 

United Slates v. Board of Education of the 
City of Bessemer 
417 F. 2d 846 

United Stale.s Court of Appeals, Fiflli (hrciiil 
July 1, 1969. 

'riiis appeal involved plans approved by the district 
court for lacully desegregation in Be.ssemcr, Birmingham, 
aiid jeffers'm County. The issue wa- whether the plan 
carried out the appellate court s directive that interim goals 
he established for achieving total faculty desegregation by 
llie 1970-71 school year. 

1 he appellale court reversed and the cases were re- 
manded to the lower court with flireetion lhal it eonsider 
each of the cases in light of the Supreme Ceiurl opinion in 
United States v. Montgomery County Board of Education, 
(89 S.Cl. 1670 (]969)), wlierein a fixed mulhemalleal ratio 
for faculty desegregation was approved. 

Arkansas 

Jackson v, Wheatley School District No. W 
of St, Francis County, Arkansas 
430 F.2d 1359 

IJniled States Court of Appeals, Eighth Circuit, 

August 11, 1970. 

Four black teachers who were not rehired following 
integration brought suit against the school board, charging 
that the failure to reliire them for the 1968-69 school year 
was based on racial considcraliohs. The district court dis- 
missed their compl'iint and the teachers appealed. 

The Whealley school district .serves 425 pupils, 60 per- 
cent of them black, and ha been using freedom of choice 
as a method of desegregation. Centrar School, where the 
teachers in this case were assigned, was an all-black facility 
serving the first five grades. When 60 of the 90 pupils at 
Central elected to attend the formerly white school, the 
school board decided to close Central. Three of the five 
black teachers at Ccnlrul and one white teacher at another 
school were not rehired for the next school year because of 
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a decrease in the number o( teachers necessary in the* dis- 
trict, According In the iboard s minutes^ the Iburlh hhiek 
teacher was not rehired hc< anst* he did not have a prop<T 
certilicate and was teaching on an emergency cerliricate 
that expired on August 31, J96B. 

The issue pre;<e;U *fl <ui appeal was wliellu'r llio disiricl 
coiirl erred in lailitig lo iiiid llial llie discharge of these 
teachers was racially ntotivaled. Tlie district court had 
fouiid a (|iiestion of qualificalioiis as to three of the black 
Icacliers and luul staled that two of tlieiri were '‘primarily 
responsible lor (he low rating” at Centra!, Mhe appcdlate 
court noted that previous decisions held that noridis- 
criminatory standards must he applied in considering rc- 
einployineiit ol leuchers rcleastKl hecmise of integration. 
Althougli the distriel court hud stated that the teachers 
were responsible for the low rating, the appellate court 
lound that there was no (widentiary fuisis for the statement, 
nor was lliere any fitnling that the qiiallfieatioiis of the 
three teachers with valid eertifieates were inferior to those 
of Uiachers who were retained or snh.-cquenlly ennployed to 
iil! vat'ancie.s. Allhuugh there was si>iiie vague evidem e 
preserilod to the effect that the school board had rceeived 
eomplainls ahout the failure of these three teaeliers to pay 
their hills, the appellate court said that if the eomplainls 
were not sneh as lo require aelioii against the tcacher .9 while 
they taught at the black school, the complaints would not 
cotistiliilc a valid ba.sis for refusing employment at the 
iiilegraled school. Further, the undisputed evidence that 
black represenialion on the faculty was decreased in 
1968-69, and the evidence that the ratio of black teachers 
to white teachers in the school >;yslein did not remotely 
approaeh the proportion of black pupils lo wliilc pupils, 
was subslaniial cvideiicc supporting racial dis rirnlnalion. 

The decision of the district court was affirmed as lo the 
one leaeher wliosu emergency eerlificale had expired aiul 
was reversed as to the other three teaeliers. Hie uppellale 
coiirl rcinaiided the case with direelions lliul the disi.riel 
court hold further proceedings and delermim (he appro- 
p'riale reniedy. 



Louisiana 

Carter v. ff^e.st Feliciana Pnrish School Board 
432 F.2d 87 .j 

United Slates Court of Appeals, Fifth Circuit, 

Sepleinber 25, 1 970. 

As a re.sull of a decrease in pupil enrollment the sehooi 
board aiiUcipated a reduction in leaching staff for the 
1970-71 .school year. As one of the bases to determine 
which teachers would not he rehired the school board pro- 
po.sed to admini.stcr .subjecl-mallcr achlcvemeiit tests of the 
Naliona! Teachers Examination. The results of these tests 
were to conslilule one criterion for the evaluation of all 
teachers,. Black teachers sought a temporary restraining 
order lo prohibit the board from administering the test. 
The distriel court granted the order but dissolved it after a 
hearing. This appeal followed. 

The distriel court had allowed the lest to be adminis- 
tered in the heliel that the requirements of the Singleton 
decree mandated that the ratio of black lo while teachers 
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rcmuiii the same should teachers he laid off. Thus, the 
lower court helhived that the scores of black teachers could 
he compared only with the scores of other black Icacliers 
and those ol white teachers with other while teacluirs in 
order lo maintain the faeully ratio. 

I h(! appollale court held that the di.slricl court had 
misinterpreted the languug<! of Singleton, That ca.se, the 
uppellale court said, does not contemplate frin-ziiig the 
lacully ratio which is present when faculty desegregation 
lakes place in the syslcin. Ralh -r, it conlcmplales that 
iacidly desegregation will he aeeumplished by invoking the 
sy.sl<'ni-wide ratio as a riih; for each scliool, and thereafter 
the system will lunction from the standpoint of fueully and 
staff on the merit system. Tliis means, the (unirt eonlinnefl, 
that oiico u u)iitary systi^in luis 1 nsltiblishud, lh<* 
.system- wide ratio may iheruallcr change Iroin lime lo time 
as a result of iiondiseritninalory appliealioii of olijcelive 
standards ol seleclioii and eomposilioii of tin; faculty, 
Discharges hecausc; ol reduced ciirollmciil nnisl he hased on 
iiotidiscriminalory ohjeelive and rcasonalde standards. 

The teachers who brougiu .suit had eliarged that the 
National Teaeliers Exainiiuilion is diserimimilory hc'lween 
white and black teachers. I’liis was the prime issin; in tlie 
ease on which the district court had not made Inidings. 
rii(‘reforc, the appellate court renumded lln* case with 
direelions that the distriel court make fiiidings of fact and 
nonclusions of law alter a lull devadopnieiil of this issue. 
Fiiidiiigs ol lad were also directed as to the ohjeelivily and 
reasonahiciiess of the other criteria that the sehooi hoard 
soiiLdil to use ill redueing the fueully, including whether 
such slaiidards were nondi.seriminutory. 

Williams v. Iberville Parish School Board 
314 F.Supp. 1 104 

United FUites District Court, E.D. Luui.sia:;a, 

Baton Rouge Division, June 30, 1970. 

Two black prineipal.s who were rea.s.signed lo po.silions 
as coordiiialing principals brought suit against iHe school 
board, chargiiig that they were "demoted ’ because of their 
race, 'fhe school board coiileiided that the newly erealed 
positions were promotions and were given lo these two 
principals because of their superior ahiiily. 

Iberville Parish wa.s uiuler a court desegregation order 
llial liad heen advanced from Seplemhcr 1970 lo Fehniary 
1970. The new positions of eonrdinaling principal had hetm 
under ennsideralion and were scheduled lo he implemenled 
in the linal phase ol the descgregalion plan. When the dale 
for implc me ilia lion was changed on short iiolicc, the school 
board was unprepured and the duties and responsihililies of 
the new positions were not outlined nor were the offices 
for these po.silions adequately equipped. Prior to their re- 
assignment, the two principals in this aeiion were the only 
black principals in tlw school gyslcin. They were replaced 
by while principals. According to the court de.segfegalioii 
order, a staff person dismissed or demoted could not be 
replaced by a person of another color until each displaced 
person who was qualified hud an opportunity lo fill lh<' 
vacancy and had failed to accept an offer to do so. The 
principals contended that they were demoted in violation 
of the court order, 
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>liortly Im’Ioi-o iho hearing uii llii.s cane lli<> school 
hoard lormiilalcd a lisl ol' ihc duties ami r('sponsihilili(!s of 
the coordinating priiicipals. As of lh<! daU; of tli<> hcuiring, 
li<mcv<‘r, the Iwt) appointees to these positions hud not 
heen charged witli any ol the cnunierat<:d duties. Holli o| 
the prineipals agn>ed that if they were given tlie duties ami 
responsihiliti<‘s s<«t out in the list, the jobs would h(> m(uui- 
mglnl. 

Alter reviewing ilu; list ol dulii's and hearing lesliinony 
ol seliooMioard ollieials and other ednealors, llie eourl 
(Hiehnled tha! tlie posilion of eoordiiialing prinei|)al was 
not a deinotion and is and will lie in tlie fiilure a definite 
pmmolum over the posiiion of principal of a single school. 

I here was evidenee that a salary iiierease was ntideret: 



. ..... ....... . .:oii id- 

eralion lor the two prineipals and that many ollit-rs, li, ih 
hijek and while, had heen (•onsidered for llu' po.siliuns, and 
lliat these two prineipals Inui heen ehosia; for their ahillly 
an-l (jualiliealioiis. It was also the opinion of tin- eourl that 
il in lael the duties and responsihililies of the positions as 
oiilltiied in the sehool liuard li.st were not aelually assiirned 
to the prineipals, the eu::rl \\ould have no hesilaliun in 
ordering them to he rea.s.signed to llieir fomier positions as 
prineipals. 



Tennessee 

Hatton V. County Board of Editcalian / f 
Maury County, Tciinosspp 
422 F.2d 457 

Unitrd Stales Court <,1 Appeals. Sixth Cireuii, 

FVhriiary 20, HC 

(See page 33.) 

Texas 

Bonner u. Texas City Independent School District 
30.3 F.Snpp, 000 

United Staie.s Dislriel Court, S.D. Texas, 

Galveston DivLsioii, Sepleinlier 2, 1969. 

(See page 70.) 

Harkless v. Sweeny Independent School District 
427 F, 2d 319 

United Slates Coiirl c*f Appeal.s, Fifth Cireuii, 

.June 2, 1970. Certiorari denied, 91 S.Ci. 4.51 
January 11, 1971. 

of 1969, p. 35; Review 

of /9o«, p. 39.) 



leii black lemdiers who w<>re not re einployed by the 
.school dislnel hruiight .suit .seeking reiiislalemiml and hack 
pay. the -iiit was filed against the .school district, tin: .super- 
inlendenl, and each memlier of the hoard in his individual 
as well a.s his official capacity for allegml violation of the 
leaeher.s civil rights in regard to failure to offer them re- 
employmeni. I hiire had heen a reduetion in the numher of 
leaching positions in tlie di.slricl following inlegralion and 
the closing of the ali-black schoul. Following an adverse 
judgnicMit lh(j Leac'lHTf; appculi^d. 

I lu; dislnel eoiirl liad disiriisset) tlie case in the helied' 
Hull the federal civil rights , slain le (Se tion I9H3) did not 
permit suit to he hroughl against miinieipal eorporalions or 
Hu; school milhorilies in llu;ir offieial eupaeilies. This helief 
was lia.sed on Monroe v. Pape (365 LI.S. 167). a 1961 
Supreme Conrl ea.se involving a .suit for damages for mi.s- 
eonduet ol police officers. Tin; action was against the police 
olheers and the city which employed them. Thu High Court 
d(;eided m ihal ea.se that mnnicipal eorporalions were not 
within the ambit of the federal civil rights slatn le. hnl that 
under Hus statu le, the action could he maintained against 
the police officers. In the iiislaiU casi; the remedy sought hy 
the teachers was eqiiilable in nature ralhei Lhan damages 
I he appellate court said that while the issue was not free 
Irom douhl, it was of the opinion that the sehool di.-lriel 
was iiicluded within the meaning of “persons” in the civil 
nghls slalnie for the equilahle relief soiighl and that the 
dislrici court wa.s iiicorrecl in holding to the contrary. The 
court also felt it well sollled that under lie- civil ritfh Is 
stalnle, a sun could be maintained against the individual 
school hoard mcmber.s and ibe sebool si perinlendent in 
both ilioir ollicial as well as individual capacities. 

Ihe l.i.M qLic.stioii considered by the appellate court was 
the propiiety of the jury trial which had been granted to 
the defendants by the di.strict court The higher court 
eoncluded that the prayer for back pay was not damageB 
but that back pay wa.s an integral part of the equitable 
remedy of rcinstaterTient. The grant of the jur>' trial was 
I'lTor. the decision of the dislriel eoniL was reversed. 

N(3rE: The Supreme Court of the United States declined 
to review the decision. 



McDonald v. Marlin Independent School District 
313 F.Supp: 1162 

United Stales District Court, W.D. Texas. 

Waco Division, November 10, 1969. 

(See page 71). 





TEACHER/SCHOOL BOARD NEGO riATlON 



Colorado 

Local 858 of the American Federation of 
Teachers r. School District IS’o, I in 
County of Denver 
314 F.Supp, 1069 

United States Di^lric I Court, D, ('olorado, 

June a. 1970. 

In 1969. l.ueal 80H of the A iniTicuri Fcdcralion oi' 
Teach er?; (AFT) lost a n'pre.'^enlulive <dcclio:i lu the Denver 
( !;L<>:ro(>m 'Jeacliers Aw-Hoeialiun (DCTA). The union then 
hroughl .suit agaiii.^t the Hclitiol hoard and llie UCTA in- 
ler ened, Fhe AF I charged tliai llie hcIiouI rliHlricl V denial 
lo llie AFI ol the uhc and access lo cerlain hcIiooI laeililies 
violated lh<‘ eonstiliilional riglils of ihe nnion and eerlain 
of its tiienibcr.s, Specirieally the AFT songht lo eiij(nn the 
school district from denying it ihe right to use Hclionl 
huildings (V»r tneelingh free of eharge, the right to use school 
bulletiti boards and leaehers" mailboxes except during clec- 
tioii campaigns, and the right to have dues dedueted from 
teachers salarie:.. riiese denials wen; made pursuant to llie 
bargaining agreemetil between the sehocd district and the 
DCTA. 

The tirsl tjuestion before tlie court was the issiu' of 
jiirisdictiou. The court eoncluded that it did have jurisdic- 
tion over the subject matter of the ease and tlial the school 
di.slricl was a '‘pcTson” within the meaning of the civil 
rights act for llie purpose of injunctive and d elaralory 
re*'(‘f. 

The next question was whether the First Amendmunl 
rights of the AFi' were violated by the granting of exclusive 
privileges to the DCTA. The court concluchuj that they 
were not. Ihe court noted that there i.s a First .Amendineiit 
right to lorm and join unions and this right exteiid.s to 
t<*aehers. However, the court charaeleriKcd the problem as 
not one of free speech, but rather whether or not the 
granling of certain exclu.sive privileges to the DCTA and 
denying ihem to the AFT impairs tlie right to organize and 
lorm uiiion.s o( Denver teachers who are not members of 
the DCIA. file court iound on' limited interference with 
the uni a s right to as.sociale m that it was not granted 
equal acee.-., to internal channels of eommunication or a 
dues check-otf. Further, there was no allegation that the 
normal nicans of communication with teachers was im- 
paired. The court also .said that several interests of the 
schoo'l district were .servtul by the grant of exclusive privi- 
leges lo the DCTA. Among these it provides the duly 
elected representative a ready meams of communicating 
with all teachers, since the DCTA represents all teachers not 
ju.st its members, and it eliminates inter-union competition 
for membership except at election ♦ime and thus insures 
orderly functioning of the schools and labor peace. Th. 
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court i;onchidcd ihal neither the First .Amendtneni nor any 
other con.slitutional provision cnlille.s a public employees 
union which has lost a rcpresenlalivc election lo the special 
aid ol an employer s collection and disburs ng facilitie.s. 

The union afso as.scrled that the exelusiv pri ilege.s 
granted the DCTA denies it the Fourlcenlh Amendment 
right ot equal protection under the law. The court said that 
dittt'rcnl Ireatmcnl granted the two fdior organizations 
could be ju.slitied only by a compellirig .>.lal(;' interest. The 
eourl wa.s .salislied that llie compelling slali' inlercsl was 
prcBcnt here in the forni oi labor peace and .stability in tlie 
vital area of public cducaliou. 

Ihe court concluded that the grant of exclu.sive privi- 
leges lo the DCT N whih‘ denying llie .same privilcge.s to the 
AFI did not dcj,..uj the latter of any const iliilional right. 

1 he motion ot the .school district fur .summary judgment 
was granted. 

Florida 

Dade County Classroom Teacliers\\ssoriation v, Rubin 
238 So.:' ' 284 

Suprcnii ourl of Florida, July 29, 1970, 

Certiorari denied, 91 S.Ct. 1)9, January 18, 1971. 

(See 7e«e/ier’,s' Day in Court: Rev nu of 1969, p. 37.) 

The Dade County (Jla.ssroom Teachers As.soeialion and 
its ollieeis were found guilty of contempt of court for 
violating a Icniporary injunction prohibiting them from 
striking. On appeal, the state suprerne court reversed ibe 
lower court deeihion because of the failure of the lower 
court lo grant a jury trial. On remand, the trial court en- 
tered a rule requiring tlie Associalion to preserit evidence 
why it .should not be puni.shed tor contempt. The A.s.socia- 
lion filed it.s response and .sought to disnii.ss the contcmpl 
eitatiori. Ihe trial court denied the motion lo disnii.ss and 
ih e Association appealed. 

The A.s.sociation contended that the injuiietion of 
February 23, 1968, was iss ued without giving it an oppor- 
lunily lo be heard or lo parlicipale in the proceedings. Th<* 
appellate court found that the Association had notice and 
the opportunity /or an adversary hearing on the injunction 
issued February 22, 1968, which was .substantially die same 
as the injunction entered February 23, 1968, Because of 
the Association s willful violations of the injunction and iIk* 
absence ol any resort lo testing the iiijunclion judicially, 
the court held that the Association had uo standing lo raise 
the issue of its validity. 

The Associalion further complaim ' that the injunction 
was issued even though the stFke produced neither violence 
nor the threat rf violence. The appellate court held that the 
temporary iujuuclion wa.s proper even without a .showing of 
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violciK-c, simu* in tin: ahs.MUM- ol' .spodfio HlaliUory aullior- 
ily, public employiM.'s do not liavc the riglil to Blrikc. The 
appellate court noted that iiihorcnt in its previoii.s decimion 
on roniaiul sva.s its linding that the trial court had jiirisdio 
lion to enter the temporary iiijiinetion and that it was 
properly entered. Thesis issu.'s had been settled in tli.- 
earlier appeal and were no longer open to question on the 
present appeal. A«;eordingly. the decision ol' lh«- lower e.eirt 
w’a.s afliriiKHl, 

NOTE: The Supreme Court of the United States deelined 
to revu'w this ease, 

I 

Orr V, Thorp 

308 F.Su|)p, 1,369 

United States EJistrict Court, S.D. Florida. 

Dieember 10, 1969. 

1 Taehers employed by the Palm Fleaeh S.diool System 
and the Palm iteadi Comity Clahsroom Teaehers Ai^oeia- 
oon, the Florida Edueation .Association, and the National 
Edneatioii As ocialion brought suit ehidimiging the coiisti- 
tnlionalily of an act of Florida I.i^giHlaluro \vh\<h 

aulhorized dismi.ssal of any adininislrative'or .supervisory 
persoruiel who joined a profe.ssional organ i/.ation wlio.se 
aoiniiie.s mclude < 'lleeiive represeiitalion of memhers of 
Ih. leaching prohissiori with regard to terms, tenure, and 
coiulition.s of employment. The aet was appjieable nnlv to 
talm Beach Couiuy. 

The eourt Idmul llie aet to be a dassie example of a 
Poiirteenlh Amendment denial of equal proleelion. It 
pomted out lhal the defendaiU county .school officials 
made no effort to demoiistrale that Palm Beach County 
was 111 any way miique so as to justify Heparute leTidation 
lor its eduealional einployees nor was any coinpelling .stale 
coneorn shown to underlie the statute. Further, the act 
impinged on the husic freedoms of expres.sioti and. as-soeia- 
Uon protected by the First and Fourteeiilh Amendnieiils. 
The court held the statu le uiieoiislitiitional and enjoined its 
eiiforcenieiil. 



Orr V. Th orp 
427 F.2d 1129 

United Slates Court of Appeals, Fifth Circuit 
.June 10, 1970. ’ 

Members of the Palm Beach County Classroom Teach- 
ers Association (CTA) sued the members of the countv 
board of public instruction under the federal civil rights 
statute, charging discrimiiialory Ireatmenl. The dish-ict 
court dismissed the complaint for failure to slate a cause of 
action and the teachers appealed. 

The facts as alleged in the complaint and taken by the 
court as admitted to decide if the eompiaint was properly 
dismi.sscd were as follows: 

Trom 1949 until 1968, the CTA represented the leacTi- 
ere of Palm Beach County and the board dealt with the 
CTA as the representative of the teachers, fn 1968, an edu- 
cational crisis gripped Florida and look tiie form of work 
stoppages and attempted mass resignations in Palm Beach 
County. At that point the school board began to develop Its 
prolesstonal affairs policy which in the words of the com- 
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plaining teacher,.^ was dc.3giujd to eliminate the CTA and to 
create an organization of all employee.^ over which tlie 
hoard had ( omplele eonlrol. In fnrlheraiiee of ihi.s policy, 
the teachers alleged that the board would hear repre, scuta- 
lion.s only by individual leaelicr.s or eoiniiiillees set up by 
il.s policy and nut by organizations su< b a.s the (j'TA; that 
.school-board ineinbcrH aeknowledged lhal the purpose of 
•he policy wa,s to .le.sUoy the CTA; lhal CTA memhers 
could no longer obtain leave with or wilhoiil pay to all. ml 
ediicalion a.ssoeiaiion nieetingK, pi'rmi.ssion for which wa.s 
formerly given and wa.s euiTciilly l.eing given to non-CT A 
members; lhal the ("I A was forl)idd!‘ii to welcome new 
leaeherH uiid a.-miainl them wUh the CTA ami Us programs- 
ami finally ihai CTA memhers were lhreal<-e(l with dis- 
criniinatory InnilrncMit, 

The coiirl said that the leadiers had alleged diserimina- 
lion that eoiiid sigiiilieantly deter I'reeflom cd a.ssoeiiilion 
and lhal wilhoul fiirllier evidenee it was impossible to 
ascerUim if ibe sehool bmird had c-xphiiiaiion or jiislifica- 
lion for Its action. The court noted that teacliors possess a 
cuiislituliuiial right ,o free assoeialioii willioiil unjustified 
iiilerlcreiiee, ami i|ie fact that no teacher was ai'liially rlis- 
eluirged as a re.-..., ol the school-board poliev did not pre- 
clude a remedy fur tin- dis. rimiiuUioii that had occurred. 

The .school hoard argued lliat the jiidgmenl of the dis- 
Iriel court dismissing the action should be affirmed heeause 
llie members of llu' hoard were aeiiiig in their offieja! 
eapaeily and, therefore, were outside the eoveiage of the 
federal civil rights slalule; that the leaehers' remedy is 
under slate law and should he handled by stale eourls; and 
lhal the teaehers did not pre.seiU a proper elas.s aelion. Tlie 
appellate court reji'cled all of tlu>se coiileiilions, saying lhal 
the leacheis staled a federal ean.se of aelion and did not 
seek to iiilcrpret or atlaek Florida slalules. The decision of 
the dislricl eourt clismissing the action was reversed, ami 
the ea.se was remanded for a full hearing on the imTits. 



Illinois 

Board of Education of the Kankakee School 
Dixtru’l No, 1 1 1 V, Eankakee Federation of 
1 enehers fjocal Nc:. 886 
264 N.E.2d 18 

Supreme Court of Illinois, Sepleinher 22, 1970; 
rehearing denied December 3, 1970, Certiorari 
denied, 91 S.Cl. 2203, jurie 7, 1971. 

A teachers union and certain of its otfieers and mcm- 
ber.s were convicted of cn'minal eontenipt by the lower 
eourt, Ihe eh,arges of contempt arose when ihe union and 
its niembers ignored and refuged to obey a preliminary 
re.straiiiiiig order enjoining a strike by the union. The union 
had no notice that the hoard was seeking a restraining 
order, but the individual defendanls were served with the 
order shortly after it was issu; d. 

In seeking reversal of the contempt convictions!, the 
leachers relied on a case of the Supreme Court of the 
Lnited States that set aside a restraining order issued with- 
out notice that barred a rally. The Illinois Supreme Court 
found the cited case inapposite and without persuasion be- 
cause what was enjoined here was me picketing which is 
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not iho [)roeis<‘ (‘({uivali'iil of froe* !^pci>ch as tlu‘ rally 

was. ! Mlituds app«'ilut(! cuiirl slalf.'d llial il was nol deal- 
ing with [ or n'slrainl, i!or was the trial < ourl. when il was 
asked to issue the temporary ie.4.'‘Hi!!iiig ordi^r, faced with a 
eonstilulionally protected area of frci! speech. It i.s settled, 
the court .said, that the fir.t and Fourleeiilh Amendments 
do nol afford the .same kind of freedom to lhos<* who com- 
niunicale by picketing a.s tin^y allord to those who com- 
muiilcale by pure speech. 'I'he court noted llial the unlaw- 
* i strike \> .i.s already in progre.ss wlnm lh(! Icrnporary 
re.straitiitig order w; sotighl and that the picketing the 
school board was seeking to re.slrani was in furtherance of 
the strike. Further, in the cited ca.se (he conrl order was 
obeyed and then challenged jn lieially. while in this instance 
the union deliberatedy ignored and di dlieyn'd the court 
order in.stead of sijeking jiidieial relief from its conse- 
ipietiee.s. 

riie appellate I’onrt held that under the cireuniHlarices, 
the eireiiil eotirl ’'had the anlliorily and duly to issiu; the 
teiiiporary reslraiiiiiig < rder, and that defeiidaiits’ di.s- 
oliedieiiee o( sueli ortler, then uulslandiiig and unrever.«ed, 
merited tlieir pimi.sbmenl for eonlernpl." i he judgmeiil of 
the eireuil eoitrl was altirined, 

NOTE: The .^'iipreme Conrl of the United .Stales deeliiied 
to hear an appeal from (his deeision. 

lioard of Junior College District No. 508, 

County of Cook V, Cook County Colli ge 
Teachers Union, Local 1600 
262 N.E.2d 125 

Appellate Court of Illinois, First Di.9lriel, 

Fourth Divi.sion, June 26, ly'O, Certiorari 
denied, 91 .S.Ct. 2168, May 24, 1971, 

Ihc leachcr.s uniuji and iLs presideni appealed from the 
lower .oiiri order finding them guilty ofeonlumpl of court 
and impo.siiig lines on holh and a jail senteiiee on the 
pre.sideiU. Th<; union had .slmek the junior college hoard in 
violation of a lemporary iiijuiielion issued by the court. 
After the dispute vva.s settled, the hoard asked that the 
coiir' dis.solve the injuiiction. The eourl refu.sed, and 
in.slead direeted llu* lioard's allorney to file a petition 
against the union and the president to .show cau.se why they 
failed to comply with the injuiiclion. The board attorney 
alleged that this placed iuiu in a po.silion of potential con- 
flict of interest. The court wa.s unsuece.ssful in getting the 
stale attorney for the eounly to pro.secule, and thereupon 
special counsel was appoiiiled. The union and the president 
were found guilty of contempt. 

On appeal, the lefeiidants first contended that the con- 
viction should be rever.scd because It was based on an un- 
coiislitutional and void temporary injunction. The appellate 
court held ihal whether the trial court rightfully or wrong- 
fully ente'id the temporary injunction and whether it wa.s 
eonstitutionally permissible were questions lhal could nol 
be litigated in a eonlempt proceeding. The next point urged 
by the defendants was that the court erred in nol dissolving 
the injunction at the reque.sl of the college board. The ap- 
pcllate court disagreed. It said lhal the trial court in its 
discretion directed the filing of a petition to determine if 



any order of the eourl had been violated. Thu.s, the pro- 
eeedmgs were to determine whether defeiulanl.s were guilty 
of eriininal eonlempt. 'I'he fact that the board wa.s prepaiud 
to eonduiie the illegal .strike or contempt acts could nol 
hind the trial eourl to al.so condone such coiulucl. 

Likewise upheld wa.s the refusal of the trial eourl to 
grant a ehangi; ol vimue liecau.se of the nllegiul pn.'jndiee of 
the judge. 'ri,e appellate eourl held that a request for a 
change in venue must be made at the first opporluiiily, and 
in this ea.si; no reque,sl wa.s made until 23 day.s alter the 
alleged prejudiee first came to the allenlion of the defen- 
dants, and at. r the trial eourl had made three iinporlanl 
rulmgs in the ea.se. The appellate court akso found no merit 
to the eoiilemion that the president was arbitrarily singled 
out lor puiiishnienl since this was in the di.serelion of the 
Inal eourl. Ihe appellate conrl eoiiehided lliul there was no 
ahnse of disc-relioii In eediiig againsl tin- presideni even 
ihoiigh other individlui may havt' engaged in the .saine 
((oridiiet. 

'he linal euiilention involved the siiffieieney of the 
evideiiee against the dcfeiidanls, 'riu-y alleged that certain 
newspaper arlielcs and letters tending to prove the oe- 
eurrenee ol the .strike shonid not hiive been adinitled into 
evideiiee. 'I'he appellate court he J the evidence ai’ nissihle 
and noted lhal there was also leslimony of .several persons 
ascribMig to llie picketing and the union presideril'.s par- 
lieipalioii in the | M keiing, The appellate eourl ruled lhal 
this evidenee was suffieienl to find the defi-ndaiils guilty of 
eon tempt ol eoiirt. 'fin- judgmerit of the lower court wa.s 
uftirmed. 

NOTE: The Supreihc Court of the Unite 1 3tales deehjied 
to hear an appeal from ihi.s deei.sion. 



Indiana 

Anderson Federation of Teachers, Local 519 v. 

School City of Anderson 
254 N.E.2d 329 

35iprume Court of Indiana, Janiiary 19, 1970. 

Cerlioran denied, 90 ,S.Ct. 2243. June 29, 1970. 

LSee Teacher’s Day in Court: Review of 1969, p. 39.) 

The leaehur.s union hud been found in eonteuipl of 
court for violating a restraitiiiig order which dTecled the 
union and its members lu refrain from piekeling and 
striking againsl ihe .seliool eorporation. This was affirmed 
on appeal. In the present proceedings, the union asked fora 
rehearing of that deeisioii. 'fwo offieers and members of a 
'reamslers iinion local also filed a petition for leave to file a 
brief amicus curiae. In that pefiiion they alleged lhal ihe 
judgment againsl the teachers anion was a nullity because 
that local is nol a separate entity, 

Ihc school corporation objected to the motion of the 
Team.steni since under Indiana law a question or issue may 
lot be presented to the court for the first lime on a motion 
for rehearing. 'I'he court agreed and denied the 'Teamsters’ 
petition. But because the question cast reflection on the 
counsel for the teachers union and suggested lhal they 
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lailc'd to rairtc a p< cUikwiI point, tin- court p()int(;tl out that 
the n'slraiiiing ordt^r in i.ssin; wu:^ issued against the Tcadicrs 
Local 519 and every member and all pi^rsoiis comhining and 
conspiring with them. Ihus, the judgment rendered \va.s 
valid siiice individual meinhtas were incIndcMl in the re- 
.‘ilraiiiiiig order. The e.oiirl felt that coun.sel for the leacdiei.s 
union was to he conimmuled for not raising a (jue.stion that 
was obviously nut involved in the ca.se. 

The petition for rehearing filed by the leacher.s union 
raised the question that the court u'a.s ineorreet in holding 
that goverinnent employees did not have the; right to strike 
in that tln;re \sas no stale slatiili; deedaring such a right. As 
in its origimil deeisioii in this ease, the eourl held that "iii 
th ' eonuuoM law state o( Indiana llie piihlie strike is not 
lawlul and that any i-haiige in the law whieh might permit 
any type of strike by puhlie eniployi'es could he ac- 
complished only by express "pulilic poliev" h>gislalion so 
Htaling. 

Holli l!i(; p(‘tition to inl(*rv(‘!ie amicus curiae and llu! 
pelition Tor ndinaring wi*re clcnied. 

NOTL; The Supreme Court of the United Slates declined 
to review this ea.se. 



Koberix V, Lake Central School Corporation 
317 f'.Siipp. 6.) 

I iiiled .Slale.s District Coiirt. iN.D, Indiana. 
Ilammond Divi.sioii. jun<- II, I97(). 

(See page 38.) 



KenUicky 



Snapp V. Deskins 
4.50 S.W.2d 240 



Court of Appeal.s of Kentueky, Januar>' 23, 1970. 

On July I, 1969, the Pike County Board of Kduealion 
made subslanlial lranster.s of adminislraliv*' arid supervisory 
per.sonnel tor the ne.xl school year on llu’ rer'ornniendalion 
made by the new superinlendenl on the sanie day he look 
office. Nine of those persoii.s who were Iraiisti rred brought 
suit against the .snperin!ciid'*nl and the board meniher.s, 
charging that their Iransfers were in violation of slate 



siatiiie, were in violation of the iiegolialed agieemeni bo- 
tween the board and the local education association, and 
were arbitrary and capricious. C)ne more; teacher joined ihe 
suit becau.se his employment had been lermiiiatecl a; d he 
had not been given another as.5ignment. The Kentucky Ldu- 
cation Association intervened, seeking a duolaralory judg- 
ment lhal the transfers were hi breach of the ncgotialcd 
con tract. 

Ihe trial conrl found in favor c4 the one teacher who 
had not been re-employed, but dismissed the eomplaint of 
all of the other employees. This appearfollowed. 

All of the employees who were transferred were tenure 
employees, and none received any reduction in salary 
although some were demoted. The out-going superinten- 
dent who had been terminated by the i^oard had submitted 
his recoiTimendaliong for personnel assignments for the 
next school year in April. All of the recommendations for 





chissrooin lea(!hers were approved, hut the hoard did'erred 
.'leiioii on ih(. admiiii.siralive and .supervisory personnt'l, 
only approving llvir eoiilinued employment, not their 
a.ssignmeul. The out-going .superintendent ihmi wrote 'o 
each person in the deferred placement group, .staling that 
eacii had been employed hut lhal placement had'heen 
del ’. Ihe letter also si. led that "’unless you do some- 
thing that will cause your Superiiiteiuleiil to doubt your 
integrity as a school leader, my reeoinmeiulalion lhal you 
eonliiiue in the po.silioii that you now hold still slantD." 
I h( Irauster letters wen* sent on July I, when the new 
su|jeriiilendenl took office. 

Ihe liist eunlenlion ol tin; .sehool etnployec.s ua.s lhal 
lie* Iransfeis violated Keiiliieky law. The upplieahle statutes 
HlahKl that leaehers nius' be nolilied by July I of the best 
<'.*4iin,ile as to ir new salary and lhal Irai/sfers after July 
15, ( oiild be made only for eerlaiii speeified reasons. Rea- 
sons lor any salary rediielioii must be furnished the teacher 
by May 1.5. 'rhe slalules also provide that employmenl is in 
trie .sehool dislricl and not in any pHrlienhir position or 
selKH)l. The employees argued lhal the board had no 
aiilhorily to defer aelion on the a.s.signmenis nfler the 
n‘(:omm<*ridalic)iis ol the out-guing .superinlendenl were 
presented at the April meeliiig. The court di.sagreed with 
this argiinienl and held that even if the board had aeeepled 
the retujnimeiidalions ol the old .superinlendeiit, position 
assigiimenls could still be ehuiiged prior to July 15. Since 
none ol the teachers received any salary reduction, the 
.^Uilulory rioliee by July | did not apply. Tlie eourl eon. 
eluded that the action ol the board was within the 
statu lory preseriplions of lime. 

Ihe .seeoiid eniilcrilioii of the employee.s was that the 
eon tract between the eduealion as.socialioii and the board 
was violated. The contract provided that I* jehers woul.l be 
noUfied ol liieir lenlulive program assigriment prior to May 
1 and notified of any change.s in lhal a.ssignmenl by July 1 
of the same year. The eourl held lhal the April letter IVom 
the old superinlendenl was suffieient nollee of tentative 
ii.s.sigiir.ieril and lhal the final assignment which wa.s given 
by July 1 clearly complied with the coulraet. The contract 
also prov'ded lhal if a teacher was Iraiislerred to another 
school Dss eonveniently located for facts must be 

presented as to the cau.se of the Iransfer but “the Superin- 
tendenl has the final say.” ' iic facts m to the cau.ses of the 
Iransfers were not presented, but the court did not find 
that this was a prerequisite to a valid Iransfer. 

The final contention of the employees was that the 
Iransfers were invalid because they were arbitrary. The 
court found .some merit in uiis contention. However, the 
court said that the burden was on the employees to .show 
nonjustification for the reassignments. Although the school 
authorities Oifered little justification for their aelion, the 
court was not pre pared to say that inferences from the 
employees evidence were so strong with respect to any of 
the transfers involved as to reqiiire a finding of arbitrari 
neB,s, Rather, the court believed that the inference would 
authorize such a finding. Since the fact finder reasonably 
could find arbitrariness as to some of the transfers, the 
cases were remandod to the trial court for its determination 
on the issue of arbitrariness as to each transfer. 
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Louisiana 

Beauhoeuf V. Delgado College and Its 
Joard of Managers 
428 F.2d 470 

Uniled Slalcs Court of Appeals, Fifth Circuit. 

July 6, 1070. 

(See Teacher's Day in Court: Review of 1969, p, 40.) 

A l<‘iieher.s uiiioii .sought a maudalury iiiiuiietiori t(.' 
<‘(iiiipcl th<! colh'ge to harguiii with it. The dislriel court 
deiiied reliet and the union appealed. The unioM alh^ged 
that it wa.s tli * exclusive repre.'^outulivo of the teachers at 
the college. 

The appellate court affirmed the district edurt decision. 
Ill .so doing, it noted that Louisiana ha.s no statute per- 
mitting or reipiiring puldielly owned edueational institu- 
tions to hargain with iheir leaelier.s. The appellate court 
also agreed with the district court that the eas<- presented 
no eognf/.able issue of due proees.s or e(|ual prolectinn 



MaHsachu setts 

Worcester Industrial Technical Institute Instructors 
Association v. Labor Relations Conimission 
256 N.E.2d287 

.Supreme Judicial Court of Mas.saeliusetl . 

Worcester, March 4, 1970. 

I he Worcester Vocational leachers .A.ssocialion sought 
cerlificalion as the collective bargaining representative (d‘ 
about 120 teacher.s eiripl ' ed at three Won'ester vocational 
.scbool.s. iiie Woree.ster tndustrial reehnical Institute In- 
striictors .A.ssociation (WTTll.A) inlervened in the pro- 
ceedings before the Labor Relation.^ C<)’nmissit)n. It pro- 
po.sed to carve two smaller units out of the main one, con- 
tending that the teachers they sought to repre.sent were 
professional employee.s and should not be classified with 
nonprofessioiial eniplc>yees. The Labor Relation.s Cominis- 
sioii held a 'earing and concluded lluil all of llie teaeliers 
were prolessional employees with a mutuality of interests 
in the teaching of the sliident.s, use of the same facililie.s, 
and subject to the same over-all supervision. The commis- 
sion, tlierefore, directed that a representative election be 
held. The WITH, .sought a court review of that decision. 
The lower court upheld the commisioiTs decision and an 
appeal was taken. 

Ihe appellate court noLcd that appeals niay be taken 
from a final order of an agency ni an adjudicatory pro- 
ceeding. However, a commission order for an election Ls not 
such a final decision and is not subject to judicial review. 
Ordinarily judicial review of certification is.sues may take 
'.', ce only if the deci.sion is based on an unfair labor prac- 
' e or if there are extraordinary circumstunces present, 
•nice none of these circuaistance.s pertained, the court held 
that the parties must exhaust their administrative remedies 
prior to applying for judicial review. The lower court deci- 
sion was therefore upheld. 
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Michigan 

Hillsdale Community Schools v. Michigan 
Labor Mediation Board 
l79N.W.2d66l 

Court of .Appeal.* of Michigan, Division 2, 

May 26, 1970. 

riic Hill.sdale Community .Schools Pri.icipals’ and 
Supervisory Association (PSA) petitioned the Michigan 
I.ahor M 'diatioii Board (ML.MU) for an (ileclioii of a unit of 
employees consisting ol principals; (nirrieulum, reading, and 
LSL.A coordinators; head librarians: and physical edm-ation 
director, lac school district oppostid the pelilion, and llie 
MLMB ruled that the PSA was a proper unii. The school 
district then appealed thi.s decision to the court. 

Th c main on appeal wa.s wlnMlier under the provi- 
sions of the Palilic Employment Relations .let, supervisory 
personnel who are public employee;, con.^litule a proper 
collectiv*? bargaining unit and are entitled to be renn'sented 
by representatives of tln'ir own choosing. It was agreed that 
all ol the per.sons to he inclnded are .supervisory personnel. 
The di.-;pu te concerned the interpretation of a section of the 
act which provide J that a bargaining unit shall lie eompiosed 
ol ■anther the emplc;yec.s of 1 einployer in I pLiiit or bicsi- 
nes.s enterprise within this .state, not holding executive or 
sup(ir\i^ory puHiliuriM, or a era It uiiil, or a plant uiiil^ or a 
subdivision of any of the foregoing units.” The court held 
that the prohibition against exei'ntive or sirpervi.sory per- 
sonnel wa.s a modification of llu' lirsf 1) [le of unit and not 
ol the remainiirig types o' units, nor was ihe language in 
itself a prohibition again.st executive or supervisory employ- 
ee.s comslituting a bargainn.g unit. .Additionally, the legisla- 
ture had designated the MLMB a.s the ag* icy to determine 
the appropriate bargaining iinils, ard previous decisions of 
the agency and ol the eourl had held that .supervi.sory per- 
soniicl who were public employees were entitled to or- 
ganize lor eolleelive bargtining purpo.se.s. 

Ihe argument ol the school district that it was agaiii.sl 
public policy tor supervi.sors to organize was rejected by the 
eourl since by legi.slalive eriueimenl it is the public policy 
ol the state that public employees may organize. Likewise 
rejected was the school dislriet’s argunienl that principals 
and the rest of the members of the unit did not have a 
.suffieieiU community of interest with each oilier for inclu- 
.siun in a single unit. 

The decision of the MLMB was alTirmed. 



Smigel V, Southgate Community School District 
180 N.W.2d 215 

Court of Appeals of Michigan, Division 1, 

May 28, 1970; rehearing denied August 3, 1970 

Teachers in the Southgate school district who were not 
members of the Southgate Education Association (SEA) 
brought suit again.st the school district and the Association, 
challenging the validity ol the agency shop provision in the 
ncgoliuled contract helween the parties. The lower court 
denied relief and the leuclnu’s appealed. 
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Ihc agency simp provision in quesliun provided, as a 
condiliun of cinployincni, lhal teachers in the school dis- 
trict who were SEA mcrnb('rs autliorizc the deduction of 
rueiphership dues and ussessinents including the dues of the 
National Education /Association and the Michigan Educa- 
lion Association, and that those who were not members of 
SE/\ authorize the deduction ol a representation tee of an 
etiuivalcnt amount to the Association. Teachers who de- 
clined to do eillier were subject to dismissal. 

The appellate eouri pointed out lhal Michigan law re- 
quires the selectml repre.senlalive of a group of public em- 
ployees to bargain tor all ol tlie employees, imioii and tion- 
uiimti. .Since berielil.s thus derive to all of llie leaeher.s, not 
just Associatioii members, the court said it would be in- 
equitable not to require noimiembers to pay their propor- 
tionate share ol the eo.sl of obtaining and admini.stering 
such benefil.a. Ihe apfjellate court eoneluded that llie 
validity ol the agency .sliop provision in tliis in.slanee hinge.s 
on the relalion.ship between llie payment of a sum 
equivalent to the dues of the three a.ssoeialioiis and the 
Monmembers’ proporlioiiate share of llie eost of iiegulialiiig 
and adminislei iiig the con tract. The court said that if this 
payment was either greater or less than the proporlionale 
share of the noriniember, the agency shop provision was in 
violation ol the stale piiblie employment relations act. Coii- 
sequeiilly the ease wa.s remanded to the trial coiirl for a 
finding ol this relationship. 



Missouri 

St. Louis Teachers Association v. Board of 
Education of the City of St. Louis 
456 S.W.2d 16 

Supreme Court of Missouri, Division No 2 
July 13. 1970. 

The teachers association and several teachers sought a 
declaratory jud^enl against the board of education and 
other school officials, alleging that the board of education 
had refused to recognize the as.socialion as the legitimate 
negotiating agent for the teachers and requesting that the 
court rule that the board may enter into an agreement 
with a teacher organization” to n. goliaLe mailers of 
mutual concern. The association also alleged that the re- 
fusal of the board td meet with the teachers prevented the 
parents and taxpayers from obtaining the best possible edu- 
cation for the children since educational problems and 
methods are properly of concern to the teaching profession, 
and that the board had thus abandoned the “major ex- 
p* use applicable. It was also alleged that the refusal of 
the board to meet with the teachers’ representatives consti- 
luted an unconstitutional abridgement of their rights to 
petition their government for redress of grievances. The 
teachers sought a declaration that the board must meet 
with the duly authorized representative of the teachers. The 
lower court granted the motion of the hoard of education 
to dipiss the petition but filed no opinion. The teachers 
association appealed. 

The state supreme courc determined that it did not 
have jurisdiction of 'he controversy since the alleged consti- 
tution ’ question of abridgement of the right of petition for 



redress of giicvaiice.s had only heim referred to and was not 
pronerly plead(;d or pre.scrved for piirpo.se of appeal. The 
< was ordered Iraiislem'd to a lower appellate eouri hc;- 
cau.se of the lack of juri.sdiclioii of the state .supreme court. 



New Jersey 

jyewark Teachers Association v. The Board 

of Eduaalion of Newark 

270A.2dl4 

Supreme Court of New jersey, October 26, 1970. 
(See page 14.) 



New York 

Board of Education, Central School Dislrii t 
No. / V, Helshy 
314 N.Y..S, 2d 944 

Supreme (Jourt of New York, Erie County, 

October 22, 1970. 

The hoard of eduealion of the Grand Island school 
dislricl .soughl a judgmciit decluiing ihal the Pnblie Em- 
ploymeiil Relations Board (PERB) did not have jurisdiclion 
to con.sider the dismi,s.sal of five prohalioiiary teachers. An 
improper piactice charge wa.s filed with PERB by the Grand 
Island leachcr.s Assoeiation charging that the school board 
improperly Icrmiiialed the employment of the luachcr.g 
“solely hecaii.se of their activity in support of llic Grand 
Island Teacher.s Association.” The school board conlendcd 
that it had absolute di.serelioii to lerminale prohalionary 
loacher.s, PERB, on the other hand, contended lhal it had 
exclusive jurisdiction to re.solve in the first irrslanee. the 
queslioris ol lad raised by the charge and to order rcmedllil 
relief if warranled. 

The court found that PE RB’s jurisdiction and powers 
were coiiferred by the Civil Service Law and not the Educa- 
tion Law and that PERB did not have the power to enforce 
the rights of teachers to join or participate in an employee 
organization, Ihe court held lliat the legislature, in enaeting 
a law perLaming to llie lieariiig rigliLs of discharged teacliere, 
expressly provided the remedies and penalties available to 
prohatioiiary teachers and left nothing to inference. The 
court concluded that PERB lacked jurisdiction in this 
instance and aecoidingly the request of the school board 

that PERB be enjoined from considering the dismissals was 
granted. 

Board of Education, Union Free School District 
No. 3 V. Associated Teachers 
310 N.Y.S.2d 929 

Supreme Court of New York, Special Term, 

Suffolk County, Part I, May 4, 1970. 

The board of education sought a judgment declaring 
illegal certain provisions of the 1968-69 and 1969 70 nego- 
tiated contracts between it and the Associated Teachers. 
Foijf of these provisions involved the board’s obligation to 
pay monetary benefits to the teachers, and the fifth con- 
cerned the author! G of the board to subject certuin actions 
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lu ih'* iirifsaiict* {jrociHlun’, I h*' 

hoard alh'p'd lluil il did not liasc lh(' |k>w(t in hind iti^i'ii 
in Ihi'sc [)m\ i>ioiifi. 

i)ispii(<*^ over lit'tiis lo 1 m‘ in('|iifl(‘d in lli<“ I Mf)d- 1 () con- 
Irai’l Nvnrc siihmillfd lo a iarl-rindiiig panel heeaiiHe of a 
S)reak«lovvn in negolialions. Prior to ihis siihini^sion, ihe 
hoard liad asked a<l\isor\ opinions Irom lh(‘ slate eoiiip- 
Iroller and llie slate deparimenl ol ediualion on llie 
higalilv ol eerlain proptjsenl items to he negoliaUnl, liolh 
de[)arlineiils had anssvered llial tin’ provisions in (piesliim 
eoidd tiol l<‘gally he agreed lo liy the hoard. 'I’liese opinions 
were siilniiilted lo and considered hv ili<‘ lael-tindiiig panel. 
The position <d the panel svas lhal the deparimenl opinions 
wen* l<;gal <ipii'ions, ihjI jiidieial ones, II the provisiciiis were 
ineorporalcfi into the agreenneiil and later lound illegal hy 
an ai»j»roprial<! eonrl, they (‘ould he separaled Irom the 
retimilltler td the eoiilrael. 

The first two provisions, pre.st-nt in holh contra* l.s, in- 
volv<-(! the liability of the hoard lo pay for the repla.n-meiil 
of <lenlur<‘s ami <‘\'eglass<*s whieli w(;r«* not olhei wlse cover- 
ed l»y WorkineiiV (lompensalion, and lo pay for the repair 
or n*plac<*m< iil «d‘ clothing damaged or deslroycd in llie 
performam'e *d llie leaeliers diilies. [he stale eomplroder 
found no sUiliilory uulhorily for a union free school di.s- 
lri<‘l lo ri'iinlnirsc a Iciielier for tliese ilcnis. 1 hi.s opinion, 
Ihe eonrl foimd, failed lo eonsidcr eerlain seetions of the 
I'diicalioii law whieli provide Blaluloiy' aulhorily lor school 
dislricls lo reiinhur.se teachers for expenses inciirred in the 
|)<’rforriiiii'ee of their (dlieial duties. Ihe court held ihai 
this language wa.s .suffieienlly broad lo permit the type, ol 
reiiidiiir.semeiit coiileniplaled h% the agreeiTieiit, and, there- 
fore, lluil llie sehool hoard had llie uu liorily lo bind il.self 
in lliis iiisUinee. 

rile third provision related lo payments lo teaehers, 
eilher in the form of .salary increases (1968-69) or lump- 
suiii reimburseineiit (1969-70) in eilher dollar amounts or 
pereentage ol eosl <d liiilioii for lakiiig and conipietiiig 
graduale eourses. The eoiiiplrollur lound no slalulory 
aiilhorily for these puytnerits. The eoiirt agreed, saying that 
if such paynieiil wa.s lo be coti.siderud a salary iricrease, il 
iiiusl satisfy the definition of .salary-compeiisalion tor 
serviees rendered. The ecnirt touiid that the lakiiig ol 
courses did itol salisfy this delinilioii unless a term or con- 
dilioii of employmeiil required the teacher lo take the 
eourses a.s part of his over-all serviees rendered lo the .school 
dislriel. The only statutory aulhorily for straight rcini- 
biirsemeiil was for expenses incurred lu the perforttiaiice of 
official diilics. There was no evidence in the record that 
iiKlicaled lhal the school di.slriel required uddilional 
graduale studies as a condition of employment. This action 
of the board, in agreeitig lo the payment, was held to be 
ultra vires. 

The final queslion oi monetary payments involved the 
payrneiil ol a relireinenl award during a teacher s f.nal year 
of teaching prior lo retirement. The coniptroller had round 
the paynient illegal. The court .said that the payment was 
not a violation of the equal protection clause .since a board 
of education is granted broad authority to delerniiiie and 
agree to teachers’ salaries above the stale-mandated mini- 
mum so long as there is no discrimination by sex. The court 
found the final-year increase lo be additional compen.sation 
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lhal wa.-* not arliilrary ,-iincc i( was paid lo all eligiliU’ leacli- 
I r-; iim w,if. ihe paviuciii mirca.-iiii.ililc nr an uncoic-lilii 
limial gill as ruled hy ihc complrollcr. To receive tlic in- 
creased pas iiicnl a Icachcr had m render lull and complete 
ti'achiiig siTvicc during ihc final year. The court held dial 
this svas a Icrni and coiidilion ol employmeiil llim the 
hoard had lull aiilhorily lo agree lo ami iiiitd ilsell, 

The linai di.-puled provi>ion iiivnlsed adiiiiiiislralis e 
actions lhal affeeled leiiiire leaeliers heiiig made sulijeel lo 
llie grievaiiee proi'cdiire of llic agreemenl. In resolving ibis 
issue' llie eoiirl eoiisidered the slalule eslahii.-liiug a inauda- 
lorv enrplos ees' grievaiiee proeculure lor all unils ol local 
gos'eriiuic’iil, ii'eluniiig seliool dislriels. and llie deliriilion ol 
a grievaiu;e lliereiii. ihe leaeher teiiiire lasv. aiul llie I'aylor 
lasv, Thercupori, ihc eonrl (’oiiciudcd lhal any ai'lloii in llic 
iiarure Ol cliseiplinarv proccediiig al!"eliiiga limiirc leaeher. 
or ihe disniis.sal or renioval of n Itmiire te'aelier eonld iiol he 
made .mihjeel lo the grievaiiee prueediire, htil lluil aeliim.s 
relaling lo llie .siipers ision of siieli leai'liers, iiieluding nori- 
diseiplinary Iransfers or adverse pel 'foiinauc'C l■vaIuali()ll 
svould appear lo lie proper sulijeels for the p“oeedure. 



Bnnrd of I'.ducalioti. Union I're;: School Diitrivt 
No. 3 V. National Edneniion Association 

31 1 N.Y.S.2d 370 

.^ujireine Ccmrl of .New York, .’special I erm, 

Sufi silk Coil Illy, 'slay 13, 1970. 

The Board of Educalion of IJiiion Free Sehool Dislriel 
No. 3, rosvii of Brookliavcii, .soiiglil a prclimiiuiry injuiie- 
lioii ugaiiisl llie New York Slate Teachers Associalion 
(NY.3T/\) anil llie Nalioiial Eduealioii .\,s.sucialion (NE.\) in 
('oiiiieeliou svith a release hy NYSI.A ol uu urgent advi- 
sory.” This release staled lhal the school dislriel "was not a 
fit place lor leachers lo work and called 'upon all leaeliers 
in the Stale not lo make applicalioii or lake employmeiil in 
[the dislriel] until llie current silnalion helween [the 
sehool dislriel and the local leachers association] is re- 
solved.’” The .school hoard elaimed lhal more than 100,000 
leachers in the slate are members ol NYS'l'A and lhal as 
such they are .subject to eensurc, suspension, or expulsion il 
they fail to comply vdlh the "urgent aih isory. lhe.sehoo, 
hoard asked lhal the two organizalions he enjoined Irom 
coiiliiiuiiig the advisory in clleet and that they he required 
to advise all local a.ssocialion.s and all others to whom the 
advisory hid been distributed tluil il was of no loree and 
effecl: and lhal they further he enjoined from iinposiiig any 
sanctions against the hoard of educalion and ihrealening 
any sanctions against any person applying for employnicnl 
with the board. 

NYSTA contended that its membership was little more 
than half of the puhlic-school teachers in the slate and lhal 
there is no risk of censure lo teachers who do not follow 
ihe recoinineudalions ol the urgciil advisory, Ihc Associa- 
tion also produced newspaper articles in which the district 
principal was quoted as saying lhal there were sufficient 
applications for employmeiU lo fill all vacancies in the 
school district. 

Under the total circumstances of the case the court 
found that there was not a sufficient showing of damage to 
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ju.'lilv llic <>l a praliiiiiiiary injuiicliun. I ln'iv wa." 

ijii iliival !i', WS iW hi (ii.'-riplinr it,- ii!!ii!'(in!f!nnii!^ 

Ih'i>, atxl in lat'l (ln‘ or^faiiizalimi had I'cji'ctcd ii lormal 
rouhilioii tliai il do .'O. Lazily, il a|j|trafcd lo i!m' fourl 
(hat (lie 1‘iiihtf of till' a>'0('iatioii,' under llie h ir.-il Aincmh 
nifiil woidd Im‘ iiiipain'd l)y lln' issiiain-e ol‘ a pridiminary 
iiipitH'iion. Hindi an injunt lioih (In’ coiirl said, should is,-iiic 
uiiU Vv ill'll (hr poS;'iilial harm lo ihi' lioard oi cdtifalioii 
was siihslantial and imniincnl. and this did not ap[)i'ar lo lie 
the ease here. Till' request for ihe leniporary injuiK'tioii was 
thend'ore denied. 

liotiKl <>f Editi atlon, Uniuu l''ro(< Schot/l DistrivI 
No. 27 V. |{'e.v/ Ifpm[jst(HuJ Cliaptpr liraiu'h II 
of lilt’ New York Slnte Teaeliers , \sso<'iali on 
:n I N.Y.H.2d "OH 

.Siipreiiie Cuni l ol N<*w York. ,S|je ial rerni, 
iNas.saii Comily, Part I, 'May IB, 1970, 

The .sidiool lioard sued lo enjoin the leai hers assoida- 
lion Iroiii issiiiiiii' news releases or making puhlie slaleimmls 
in violalion of ihe (‘oiUraet hoUveeii ihe parlies, iora judg- 
inenl requiring llial the grievunei! jiroeediire in ihe (•unlrael 
lie used, ami for damages. Phe Imndiers assocdalion had .seiil 
lelegrains lo ihe siiperinlemlenl. ihe high-sidiool prim ipal. 
and memhers of ihe hoard of eduealion. deinanding of eaeh 
of ihein his n'signalion for "Injl and snffi<ienl reasons 
known lo yon, ’ 

I he grievanee proeediire lhal ihe hoard helieved ihe 
leailiers assoeialion should luive nlilized inslead of ihe 
piildii' .slalemeiUs, granled ihe riglil lo presenl a grievaiu;e 
only lo an individual and defineul grievance lo he "a eoni' 
plaint eoiieerning ihe violalion, appliealion or inlerprela- 
lion of a slated .:pecifie provision of ihis agreeinenl as lo a 
mailer expressly covered hy ihis agreemenl,” The reasons 
that ihe a.ssaeialioii denianded the resignalions did not con- 
eern the violalion, appliealion, or inlerprelalion of a slaled 
speeifie provision of the eonlr'"’l. Aeeordingly, the (-oiirl 
granled ihe inolioti ol the assoeialion lo dismiss ihe aelion, 

Friedman v. Union Free School District 
No, /, Town of f.slip 
BM F.Supp, 223 

Uiiiled Slales Dislrict Courl, E,D, New York, June T5, 1970, 

The presidcnl of the Bay Shore Classroom Teachers 
Assoeialion sued the school dislrict on behalf of himself 
and all oilier leachers in ihe district. The suit charged that 
seelion llK-21 of the Administrative Manual of the district 
barring all bul “routnie Inleriial dislribulioiis” lo teachers 
of materials of the Association %v";b unconstilutionaK 
Routine internal disiributions was defined as notices of 
meetings, elections, tlecdon results, and social events but 
did not include newsletters, position papers, or other coim 
munications which did not concern themselves with the 
routine operaliun uf the exciusive negoliating agenL The 
policy was interpreted so as to bar not only distribution in 
teachers" mailboxes of the banned material but also distri- 
bution at all times in the halls, lunch-rooms, parking lots, or 
any place on school premises The teachers distributed 
copies of a maga?rine through taculty mailboxes, thus pre- 
cipitating this action. 




Thr rluirgcd lhal tin* ndr Icarlirr- 

,s|’ ihiMr Minn! ri’ihi !<> In'<- mi 

tin* !mi> 1 ami 1’ourlci‘iiih AiiirmlincnlB. The Hclioul hoard 
maiiilaimMl lhal il had ihc inlitaNMil aiiiliority lo |)rnmul;:alt' 
ami ciilnm‘ Hurii ndcH and rc^ulaiioMH. Il argm*d lliat ils 
jMilh’v \Yas rcasiinahic lMa‘aiis(‘ il pn*vr;U(al ihe^rlioul hoard 
from lM‘comiiig a rr\m)v of malcrial (lislrihuicd on stdiool 
Tlim-c wds a riirilnr -iait*inriii of flic hoardV 
ralionalc iHdiiml ihc praniHion lhal ihe poli(‘y [)n‘scrves 
fuahT in lh(‘ k diooU ami prevenUs disrupUon during periods 
of iH‘golialioin Tlnaa* was no spe( ifie allegation hy ihe 
sediool hoard lhal any disruption liad < vtT laken plaice. 

Tin* ( our! found lo h(^ wilhoul niiuil the (ajuloiilion of 
llit^ hoard llial il had an alisohilc v<‘sled right as owiut of 
the Hi hool preinis(‘s lo dircMd how its fa( ilili<‘s would he 
PiHrd, W liiliA lh<‘ hoard was ihr owner id the Hidinol prop- 
cHy, [he eourl said, lhalulune could iiol jiislily ils proinub 
galitm of the rcgiilalioii in qucslion. 'ruming lo ihc rcasoib 
ablcMicHs of tlii* n^gulation, iIk' eourl found that the ra- 
lionab‘ of ihc* hoard lhal dislrioulion (aU8<*d lension and 
lurinoil (turieeriiing negutialions, did iiol <a)mpt>rl with the 
Tinker diH’ision in which the Hupre me (]ourl said lhal mere 
fear of disliirhaiici* will not supporl a n^gulalion lhal 
iriipirigi^s upon Firsl Anuaidrinuil righlH, rin^ < ourl also Haid 
lhal the hoard (ould acMamiplish its ohj<M tiv<^ of not hiunga 
ciuisor hy piTmilling (lislrihulioii of all nuUerial lhal did 
nol in laid suhslanlially inlirfere with or disrupl llic 
sidioors opiualioin The eourl dcMdarcd ihe regulation void 
on its fa(U! and in its app]i<;alion as an ovi^rhruad prohihi- 
lion of ihc First Amirndmcuil rights ol puhlic-school lcai!h- 
ers, and enjoimul its (Miforcernent. 

The (iourl also answered two Other conteiilions of lh(! 
hoard, lhal this was a maUer for arhilralion and ihat ihe 
teachers wen^ estopped from challengiug Ihc n^gulation 
since it was incorporaled hy reference in the conlrael lhal 
they had negotialed. The leachers had allemptcd to have 
the admiinslrative pruvisiun repealed during negolialions 
and had been unsueeesslul and were unwilling to give up 
other items to oh lain removal. The court said tliat the 
leach ers eould not be put in a positiun of having '"to pay 
(Hterally and figuratively) for their First Amendment rights. 
This is a price that the stale is eonstitutionally prohihilcd 
from exlractiiig."" In view ol ihis, The court, not arbitration, 
IS the proper loruni to determine the eonatitulionality of 
the regulation. 

Helsby v. Board of Education of Cen tral 
School District No. 2 of the Town of Claverack 
3l2N.Y.S.2d355 

Supreme Court of New York, Appellate 
Division, Third Department, May 27, 1970. 

(See Teacher^s Day in Court! Review of 1969^ p. 41.) 

The Public Employment Relations Board (PERB) petF 
lioned the court for a judgnienl enforcing its order 
directing the board of education to reinstate a teacher. The 
trial court denied relief and PERB appealed. 

The teacher had been denied tenure after having served 
a three^year probationary period despite the recommenda' 
tion for tenu/e by the superintendent of schools. During 
her employment the teacher had served as president of the 
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!■ iclirr.- :i-snrintioii ;iru! iuiel lak<’n part in |)rntV^sional 
ll<•pr(!llifi,ull^ \.iJ! ti'H* Itnard ot i‘(luciilion. Tlu‘ tcacl'.iT tili-tl 
a f(»n):;)iaiiil with Pf.HH ailrpiinpf that liar rmplu;.!n!'nt had 
hcfii t( i'ininat<'d a:* ati a<‘l ol rcpfisai Iti’caii?^*’ <d har orgaiii- 

/aliuiial aaiiviliar<. 

Tlw IM'dlP) hah! a liaariiig and loiind that ilia taaaliar 
had liaaii daiiiad tcMura hai au^a ol har a,'ti\'itia?i in (ha 
laaahar.s as8oaiali<m. Tha sahool luaird was ordarad to fa- 
inslaia tha laa<hai’ and to <<Mii[)ansal(' her for lost pay. Ida 
sahool lioard askad ilia aoiirl to disnii.ss lha PKRii patilioii 
and to sal asida ilia PRRH nndiiig.s on ilia ground ihal lha 
PI'' RH was wilhoiil jiirisdialion lo aonsidar and daaida an 
alh'gad raprisal, aiul ihal lha proai:dura followi'd hy lha 
laaahar was aoiilrarN' lo ilia slala laniira law, 

'I'lia qua.siiim on appi'al was whalhar lha raylor Aal 
(iH-golialion slaliila) gava PKRH tin- righl lo ragulala unfair 
lahor praaliaas. I'hc appallala aourl aonaludad ihal PERB 
did nol hav<‘ llw aulhorily lo orthw lha hoard of aduiialioii 
lo rainslala lha laaahar luda.ss .sii ah aulhorily was axpressly 
givaii in iht' raylor Aal. Sinaa il, w'as nol, PERB axaatjdad 
il.s jiirisdialion. 'I'lia aoiirl said ihal if lli<! raasoii for lha 
diHiiiissal of lha laaidiar was liar "assoaialion aalivilias” m 
violaliou (d' har righls imdar lha Taylor Aal, har ramady 
was imdar lha Eduaalion Ea%v. riia jiidgnianl of lha lowar 
aourl was afliriiiad. 

Ijawson i). Board of Educalion of Vestal 
Central School District 
307 N.Y.H.2d 333 

.Siipirarna Courl of Naw York, Brooina Counly, 

Fahriiary 2, 1970. 

Offiaars and manibars of lha Vaslul laachars Assoaia* 
lion hroughl an aalioii saaking an order to reslraiii lha 
hoard 'd' adiiaalioii from making payroll dedualious againsl 
slrikiiig taaahars iiiidar lha Taylor Law. 'rhal law provida.s 
for payroll dadualions at twira tha daily rale of pay for 
aaali day missed hecausa of a .slrike. lha laaa'her.s alleged 
ihal ihe delerniiiuitiori of ihe superiiilendenl that resulled 
ill ihe deduelioii.g was iticorrecl in that ihe iiolice setil lo 
ihe leaeher.s did not salisly the provi.sions in the laylor 
Law and that ihe porlioii providing lor the deduction.s was 
uiiconslilulioiuil, 

,As lo ihe first allegalion the court ruled that the nolice 
siibslaiilially eoitiplied with the .stalute and wa.s sufficienl. 

The eourl then eonsidered Ihe conlention of the leach- 
er.s ihiit a portion of ihe aiT relaling to payroll deductions 
againsl strikirig leaehers w'as uncoiistitutioiial on the 
grounds of a denial of due process of law. The court noted 
that ihe slalule provides ihal where il has been determined 
ihal an employee has violated the slalule and has received 
noliee of the deternibialion, he may file an affidavit 
supporlec! by documentary proof to show the contrary. 
The statute addilionally provides that if the chief executive 
officer decides that the affidavit raises a question ot tact 
which would exonerate the employee, a hearing officer 
shall be appointed to determine whether or not the em- 
ployee did violate the statule. It was Ihe opinion of the 
court that if there was an issue of fact, under the statute a 
hearing officer must be appointed, turlher, the court said 
the statute specifically provides that any decision of that 
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officer is revicw'aiilc in the courls. Under llu'sc I’irciini- 
slaiices. the courl coticluiU'd tluil llu‘ IcaclaTs were nol 
denied due [irotu'.gs anil ihe peUlion was «lisinis,~ed. 

Teachers Association, Central Ili^h School Disirh't 
No. .'i n. Board of Educalion, Central High School 
District No. 3. Nassau County 
312 N.Y..^.2<1 2ri2 

.Supreme (Aiurl of .New York, Appellale Division. 

.Second Deparlinenl, June 22, 1970. 

The leaidiers assoaialion iipplied lo llii' court lo con- 
firm an arhilralor'.s award of paymetil for aeciiniulaled .sick 
leave lo the eslal<; of a deceascfl leacher. 'riie trial courl 
di.smiHsed tha appliaaliou (305 N.L.S.2d 724 (I9(i9)) and 
lha assoeialion appealed. 3’be eonlrael belwaaii the assoeia- 
lion and ihc hoard of educalion provided ilia I the eslale ol 
a deceased laaehar was anlilled lo payiiK-nl for 20 pereeiil 
of aceiirnulaled personal sick leave lor service up lo and 
iiieludiiig 15 ytuirs, 'fhe trial eourl held ihal iht; provision 
violated the seetiou of ibe stall- conslilulioii barring a 
municipal eorporaliou from making gifts of publie funds lo 
private eilizens. Thi.s eoiisliluUoiial barrier has been held 
nol lo apply lo penaluiis. vaealious, and olher iiiducerTienls 
lo eoriliriued ernploymenl. In ihe opinion of ihe appellale 
aourl, .sick leave as a coiidilion of aiiqiloymeul was in the 
sanH; ealegory as the other induaamenls since the payment 
for unused .siek leave disaourages iiiiiiecassary absences and 
hifluences lha leaehers lo conlinue in amploymenl. 'riie 
eourl epilcluded ihal paymenl for uniiBed sick leave when 
an amployaa dies in service was not a violaliou of the stale 
corislilulion. 

Tha board of .-diiealion argued also ihal the paynieiil 
for uiiusad sick leave wa.s beyond il.s power, and relied on a 
laller from the stale departmenl of eduaalion lo ihal 
effecl. The appallala eourl disagreed with this inlerprela- 
lion, noting ihal a board of aduaalion is granted slalulory 
authorilv lo make rula.s and regu!ation.s governing leaves of 
absauce with or without pay. Also, ihi* stale law requiring 
eolleelive bargaining inlended Uial ilia agraamenls between 
sebool dislricls and teachers cssoaialions provide for the 
larms and condillons of cmpl jyment, laking these provi- 
sion.? together, the appellate courl concluded that lha legis- 
latura inlended to place the responsibility for making agree- 
ments for the hiring and compensation of leaeher.s on the 
school dislriets and beslowad ample powers oil the dislricls 
to deal extensively with the conditionH of employmenl, in- 
cluding the grunting of sick leave. 

Concluding that the provision for the payment ot un- 
u.sed sick leave was both constitutional and within ihe 
power of the board of educalion, the appellate court re- 
versed the decision of the lower court and confirmed the 
awards of the arbitrator. 

Wakshull V. Helsby 
31SN.Y.S.2d371 

Supreme Court of New York, Appellate Division, 

Third Department, November 10, 1970. 

The State University Federation of Teachers . sought re- 
view of a decision of the Public Employment Relations 
Board (PERB) which in a representation dispute established 




a slalr‘Wid(‘ iirpiiialin^ unil lur pn)lV^^i(>nal 
liir siatr mfi\tM>iis -ysitMiL Thf uniun liad pn»jiu^r(l 
-riiaralf iiriiU uii ra< h ram[Ui:^ {u n'?^()!va lora! ami a 

ronnril nl h)( a! n*[jn‘HMilaliv<*s In m»g(ilial«‘ willi tin* «M‘iUral 
aihnini^lraliun nl lli^ uriiv<T^il> on Hiai(‘'Wi(]t‘ AltiT 

h-njilhv In^ariiigH lh<‘ (lir<‘<tlor c)r n‘[>n‘H<nilaU()ri drc idtMl aiu! 

aiririinal a Hlai<‘=wi(h‘ Uiiit mada up oi holli a<‘a<laniir 
and adminiHlralivt* prnii'HHiunal ( niplnyrt 

Tin* union lirHl iirgrd llial llu* dalinilion ol aHlalr-wida 
unil waH arlulrarv, t’apricdous* and wilhuul HuhHtanlial 
< vifh‘ii(‘o, Tin* <uiiirl diHagr<-(‘(l and lound HubHlarilia! 
<*vid<‘iH:o HUppurl PIjHHV d(*n‘rniiMaln)iu 1 In' nourl also 
found no in thn niiionV (:onU:ntiuii ihal assoc ial(‘ and 

assistant dnaiis shonld not 1 m; in tin' nngoliating unil. 1 In* 
court held that the fa<‘t that there may he soine eonllicM ol 
iiilen^st Inaween tln^ deans and tin* faeulty, owing lo {hn 
hUpervisury duties of tin! deans, douH not eunipel the exidin 
sion of the dcums from the lUiiL The final conUnilion was 
that PliRB violated one of its own rules by perinitling inter- 
vention in tin* pro(nM*dings by tin* Facmlty Senate sinee it 
was not an employee organization under the statute. In 
r<!je<*ling this eont<uUiori, tin* court said that even if the 
FaeiiUy Siuia?(* was not a bona fide einployiM* organization, 
its individual r lemberR were public (unploycees who are per- 
mitlcul t<" intervene: under PEIiB rules. 

The deeisioii of PERB relating to a state-wide 
negotialiiig unit for uriiversily professional personnel was 
afliriTH*d. 

Zeluck IK Board of Educalion of the City 
School District of the City of Ne iv Rochelle 
307 N.Y.S.2d 329 

Suprenn' Court of New York, WeBtcliester County, 

Jaiiuary 6, 1970. 

Officers and members of the New Rochelle Federation 
of Teachers brought suit lo enjoin the school board Irom 
making payroll deductions against teachers who' had en- 
gaged in a strike, Theiir petition alleged that the Taylor 
Act which regulates relations between teachers and the em- 
ploying lioard was uiiconstitutionak TheAttorney General 
of the state of New York sought to dismiss the pelitiom 

Plaintiff^ claimed a denial of equal protection because 
the Taylor Act permits disparate treatment between public 
and private employees* The court rejected this claini since 
the New York courts had previously upheld the act against 
such claim. The plaintiffs next entended that the Taylor 
Act infringed upon free speech and association because it 
prohibited public employees from engaging in a strike. The 
court disagreed with this contention also. It slated the 
courts have repeatedly held that the right to strike is not 
essential to free association, that this right is subordinate 
to the right of the state to prohibit strikes. Thus, the strike 
prohibitions in the act were no grounds for holding the act 
uiiconstitutionai. 

The plaintiffs argued further that the provision of the 
act for payroll deduce ons of two days^ pay for each day 
the employee is found to have engaged in a strike is um 
constitutional in that it constitutes a bill of attainder. The 
court found this contention to be without merit. The 
statute requires that notice of charges must be served upon 



ciM'h Icarher who is rtHiiul In luiS r i'ligagrd in a ?.lrike. The 
airu^rii rin|)M*\ei uuiv v)bjri‘l In any h drlenuinaliun b% 
filing witli ihe c hief excMnitivc* nl’IicaT an affidaNit and 
^ii|qH)riing prnnh 1 In* Bc linnl oliieial rnuRl IIhmi (ba.i'nnine 
llu* eane. and ans Mieh dc*l(*rni!nalinn is i vit-walde in the 
camrl^. The c cnirl nib‘d lIuU lliesc^ |M*o(‘ediireB ca>)istitii leal 
hlilTieient (liir [irocc^s. Motion of the alliimeN gioieral in 
di^mi^s the [)elilif>n was graiilc'd. 



North Dakota 

Stale r. Ifealli 

177 N.W, 2 d 751 

Hiipreme Court of North Dakota. June 2, I97(K 

Thn'c t<*a(‘hi*rs a[)p<*ahMl their (‘oiivi<*tiuns ot (riminal 
eontempl of court mid(*r a slali* Htalule which provides that 
a court may punish for criminal eonlciiipt any ptnsou guilty 
of 'Svillful (iisol)(*dicne(‘ of any pru(M‘ss or order biwlidly 
issued or iiimb* by it. ' 

riu* (oiitcmpl cilatioiis arose alter the leathers 
pickcled in violalioii of a permaiHUil n’strainiiig oi(h‘r (‘ii- 
juiiiing tluo* uiul all other IcaclKUS Iruin ’"condueting any 
pii*k(qing, work sloppagty or slrikt* against Minot Public 
School District No. I.'‘ The individual teach(‘rs were re-^ 
slrained from coiilinuiug to reniain uidawlully absent Irom 
their idassruums. Copies of the order were served upon <ui(di 
of the three leaeh(‘rs. Following the lieariiig on lh<‘ eon- 
tcmipt ehurge, the leaclu'rs were seiitCTH-ed to 30 days in 
jail, which was susp<nuled, and were lined S250 plus court 
eusls. 

In .support ol their appeals the teaehers asserted that 
lh<i cuiitenipt slalute was uiieonstilutional in trial it per- 
mitlctl their cases lo be tried by a judge without a jury. The 
court sluled that criininal eontempl was a ciime in every 
esseiUial respect, and this being so, the ijiieRlion was 
wheUher or not it was a erirne lo which the jury provisions 
ol' the federal and stale eonstilutioiis applied. In rcaehing 
its decision, the court relied on a dccisioi: ol the Supreme 
Court of the United Slates which held that there must be a 
jury trial on a contempt charge if it i.s s«;rious, but that 
petty conleiTipts may be tried without a jury. The Supreme 
Court did not define petty or serious offenses, but went on 
lo suy that when the legislature has not judged the serious- 
ness of the offense by fixing a maximum penally, the best 
evidence of the seriousness is the penalty that aelually was 
imposed. 

In the inslaiil case the slate supreme court found that 
where the legislature had fixed the inuximum penalty as 30 
days in jail and a fine of .S250 (which was the penally 
imposed on the teachers), the charge amounted to petty 
criminal contempt. Therefore, the teachers were not en- 
titled to a jury trial. 

The next assertion of the teachers was that their con- 
duct was protected activity under the federal and state con- 
stitutions which guarantee the right of speech and of peace- 
able assembly. The court found no merit in this conterrlion, 
saying that the teachers had not seen fit to challenge the 
order of the court through orderly legal procedure but 
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r;t(h)‘r f’lifxr ii* i'riiuri’ il, (he I'fuiri sUiti'ii lli;il llu’ uv^'r- 
wh< liTiiiu/ wi'ijilil <il iiiillmrily in ihiM’ounlry holtl^ ihal llic 
siiilc iriiiy (it'uy it.-i <'mp!t)y<M'> tli-’ rigJil l<> strike and may 
('niistUiitimuiily enjoin peaeelul pieluHiiig. 

The linai eorilenlion td tlie leaeliers was that the 
eharge of criminal cotileiupl was improper lieeause tin' Inal 
court di<l not I'ind that the picketing impmleti a go\(>r!i- 
mcnlal CuMclion or that llie |>ick(!ling was violent or other 
tluai p(‘a<<‘fiil, 'i'hc emirl noted that the injunelion that Uie 
lea< liers violaled enjoined any pieketing, work sl{>ppag<', or 
striking an<l re(]uir<;d that the teachers return to their class- 
rooms. The leaciiers violated this order, and the fact that 
the pieketing was pmieefu! was irnmalcrial. The courl held 
llial even pcaecCul pickeling may be enjoined if il is used 
for the purpose; of fosltsring aii illegal strike agaiiiBt llu! 
gcwernnieiil. The coiividioiis of the Icaehers were upheld, 



Oregoii 

Owens V. School District No. 8li of Umatilla County 

473 P.2d 678 

Courl of Appeals of Oregon, DepartmeiU 2, 

August 13, 1970. 

(See page 20.) 



Pennsylvania 

Legnwn r. School IHsirict of'Citv of Srrnntott 
203 A, 2(1 370 

Sujirersie (auirt of PeiinsN Ivan i;.. 

March 20, 1970. 

(Sei' Teacher's Dav in Court; Review of 068. p. 1 !.) 

Following a teacher strike in S( raulou. tin* teaeli u's 
were granted an inen'ase in salary. A private eili/en Itronghl 
suit ehallenging the right ol llu' .sidiool hoard to grant a 
salary inereasc; to llu* teachers who slniek in view of a slate 
slaluU.' that denii>d salary inen'ases for three years to strik- 
ing l<;aelu*rs. l lie trial eourl dismissed the eomplainl ami an 
appeal vms taken. 

The slate supn'rne (’oiirl affirmed the (lisnji.'^sa! and an 
anumded {■oinphiiul was filed. This was likewis(‘ disiiiissed 
and aiuJlher appeal was taken. A 1908 arrioiuimmU to the 
stale law providt'd that "'any eonlraclH. righls, leimre rights, 
or other privileges of li'rms of employinenl heretofore in 
(•fleet ill any school district. ..are licrcUy raLifii'd, (:(>nfiriue(l 
and made valid, nolwiihsianding the Icmis or provisions of 
any oIIkw ael or that the same may have luu'ii done williout 
previous authority of law. ' 3’hc ,s( ile su|)r(‘ine taiurl ludd 
that lhi.s aniendmoMl eff(M;lively ratified the aelions of the 
Serantou s(dlool district regardle.ss of their legality at the 
lime llu'y were uuderlaken, 'riie distni.ssal of tlie (’(iiiiplainl 
was affirmed. 
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MABILITY I OR PUPIL liNjURY 



A ri'/.oiia 

h(tFri>nlz V. (^nllagliPr 

16:2 I’Jd HOI 

Sii|irriii«' Court of Arizona, In Divihiuii, 

I) 16. 1660. 

A Hrv<‘iilh-gra<l(' pujtil ,sui;d liis< t(‘a<:h<;r, tin' priin’ipal, 
aiid ivi<‘inli<'is of llu* school Itoard as well as the Htiiool 
dislricl for aHsaull and hall(!ry allcpnidly (’omniillcd hy llic 
Icacln'r. Tin' court diHniiH.scd tiu! casi; as to tin' nicmilH'rs ol 
the .s< iiot)l hoard and the principal, rin; ease was tried as ti) 
lie leaclier ainl llie school district and resulted in a jury 
v<'rdict ill favor of llie.se delendanls. 

The incident from which the suit arose began wlieii the 
pii|til was calh'd out hy tin' teacher on a ciose play at lirsl 
Ikisi; during a .scdlbnll game. Tin; sliideiil alleged that he 
walked away "kiitking the dust’' and the tLacher grahbed 
him hy the (liroal arid siainined him into ihL' hackslop. The 
teacher's version was that the pupil used course laiigiiage 
when calh'd on I and that l!ie teacher pushed him and told 
him that his language was improper. 

The pupil eonlendcd on appeal tluit llie court wa.s in- 
correct in not allowing in evidence prior similar acts com- 
milled against other pupils. 'I’he pupil conceded that the 
cvideiie.e was not aclmi.ssihlc to prove assault and ballery in 
this ease, hut the evidence .should have been admilled to 
sho'\ knowledge, intent, and maliee and tor the purpose ol 
showing the right to punitive damages. The court di.sagreed 
with these eonleiilioiis sinee it was clear lhal for ihi.s pur- 
pose sucdi evitleiiee was not admissible. 

The eourl said that it is a well-eslahlislied priiieiple in 
an action ugaiiisl a school teacher for damages for hatlery, 
lhal corporal puiiLshment whieh is reasonable does not give 
rise to a eaii.se of aelioii for damage.s against the teacher. 
There was a conflict in the testimony and the jury had 
aeeepted the version of the leacher. Prior acts of assuull 
upon other pupils at other limes and under ditterenl 
cireiinislances could not be admitted as evidence on the 
qucsliori of whether the act complained of here was for the 
purpoge of discipline and would have no validity to show 
malice toward the pupil, 

Jiidginent of the trial court was affirmed, 

California 

Dailey v, Los Angeles Unified School District 
470 P.2d 360 

Supreme Court of California, in Bank, June 25, 1970. 

Parents of a deceased high-school student brought a 
wrongful death action against two teachers and the school 
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L Tlu riiil c‘ourl a via clit I in lavor ol iho 

liUH liPTH and Uk' suhonl di^liirl, I lii* a[>ptdlali* c*nmi al- 
rirmud (HI (laLHpliA lUTO) and llu* pannil^ appfuihMl, 

1 Ih‘ accidcMil giving risn U> lliin a< lion ur(ani*<‘(l during 
[hr lumdi ptMiod as lh<^ d(;r('aH<Ml t^Uulcail and llirei' ul his 
fri<ou;lH prorarrh^d lowanl lln* gyiinuMinm huilding whnn‘ 
ih(‘ir iH‘xl wan to Ijo Indd. "1 Iv^y ?^lopptal oulHith^ lh?‘ 

building wli(-n‘ lh<‘ HludiMU and o\u* Irifaul «Migag<‘d in 'Vlap 
boxing " whiidi in a lorni ol lioxing lining opuii han(U ralluT 
llum uhuKdaul Althuiigh lh<^ hIu(1(mU^ appeanMl lo he 
cuijoybig lh(‘ ai livily and no hard blows wc'rn Hlriiok, th(‘ 
HludiMil iVll haf'kwardH and y^nir(-nMl a Iraulurrd .^kiill whirh 
rt^Hulpul in \m d(uilh a IVw houi> UiUt.^ 

\ hv pan-nlj^ iTunnlaiinul lhal the di^lrii'l was rn^gligiMil 
ill laiiing lu HUp<uvis<^ ihn ^ludnnlH during llin him h hour. 
Art'urdiiig to llu* plan ol ihr ^(diool dlMlruU, llu‘ physical 
cducaliun tlcparliiKUil had gimcral supervision ol the 
g)UTiiiasiuni ar<‘a. The (hairnuui ol lhal dc^parlnicnt, who 
was one o( ihu df^brndanls^ l<*sti!ic(l lhal wfiilc his depart- 
meiil had HUpiTvision dulics in the area^ he had never h(*en 
lold lo make sun* lhal some parlieular U*a(dier was lo super- 
vise on a parlieular day. He also lestined lhal there was a 
leaeher on duly in the ''gym office'" during the lunch 
period on that day^ lK>w<*ver, lu* was (xiting his lnn<*h and 
pri‘paring lessons and not silling in a position to observe* the 
aecidenl. 

Tliu sole qiicsliun on appeal was whether ihc motion 
for a direeled verdict was propeHy granted by the trial 
court. Under applicable case law, the granliiig ol the 
motion would have been proper if “giving to plaintiff s 
evideneo all the value lo which it is legally entitled, herein 
indulging in (wery leginmate inference which may be drawn 
from that evidence, the result is a determination that there 
is no (evidence of sufficient substantiality to support a ver- 
dict in favor of the plain tiff if such a verdict were given.' ‘ 
Before deciding whether the evidence was sufficient to 
siippurL a verdict in favor of llie pareiiLs, the court consider- 
ed what duty, if any, is owed by the school district lo 
students on school grounds. The court noted that 
“California law had long imposen on school authorities a 
duty to 'supervise at all tiines thp conduct of the children 
on the school grounds and to enforce those rules and regu- 
lations necessary to their protection^" The standard of care 
required in carrjdng out this duly% the court said, is that 
degree of care which a person of ordinary prudence would 
use under the same or similar circumstances. Lack of super- 
vision or ineffective supervision could, under California law, 
constitute a lack of ordinary care by those responsible for 
student supervision. Also, under the California Government 
Code, a school district is vicariously liable for injuries proxi • 
mately caused by the negligent supervision. 
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ill lin‘ upiMinii ni ill*' I'tHlit liii- Ikl* i ii'ili ill* lit 

(Ifiilli wns caiis*’*! !tv Ills own lHii?*ti‘ri iu» lH';.a\ i*>r ss'ould iiol 
jirt’i'iud** a iiiidiii<£ ol iii'ifilffi’iirf oil lii*‘ [laii ul ill*' r*cln»ui 
aiillioritics, ,\dul«“s*'i‘nt lii*£li-.'i‘liool ar*‘ not adiill,' 

and shouli! nol It** *’\ [X't lt’d lu I'MTci.-r lli*’ .sain*' d*’ar*'r oi 
(iiscrclioii, jiidirnit' ill, and <’otir*‘rii t'.if tli*“ ,'ali'ly oi irii'iii- 
,'*d\*'f* and oilii'is ti.'' u^^o>'i^ll<■d %vilii lull tnaluiily. 

Till* I'oml IIh ‘11 came to llir (jiicHlioii ol wliellicr llu' 
t'vidciin’ was siiHiH<‘til to su[i[)orl a liiidiiig <d negligent 
su|jervision. TlnTe was eviilenee tliat the di partineiil liead 
had I'ailed to th'veloj) a eomprehiMisive seheduh- ol super- 
s islng assignmenls aii<] had ni'ghM'ted inslruel his suhur- 
dinales us lo wlial was expeeletl of lliein while they wen' 
su pin-vising. There was also evideriee lhal indiealed lhal the 
leaelier <iii duly had nut devoled his lull lime lo supervising 
lull ale hnuh, talked on the’ phone, and prepared ('ulure 
'•lass Ussignmetils. Neither of llie Iwo leaeher.deren(luiUs 
heard or saw a lO-minule slap hoxing nialeh that airraeled 
a erowd of dO speetalors and took plaee williiii a lew leel 
of the gv'innasiuin huilding. Tin* eourl said tluil '‘Iroin this 
evidenee a jury eould reasonalily eonelude lhal lliuse em- 
ployi'i's ol the ilei'emlanl sehool dislriel who were eliarged 
willi the respoiisihilily of providing supen ision failed lo 
exen ise due eare in the jierforinuiiee of ihi- duly and lluil 
llieir negligenee was the proxiinale eaus ' ol The tragedy 
tlial look MiefiaeTs life.” The fuel lluit anolher sludeiil s 
miseoiidiiel svas ih.e immediate preeipilaling eause does not 
eompel a < <iiielusi()n lhal iiegjigenl supers ision svas nol llie 
proximale eause of llie studenl s dealli. 

The eonrl eoiieluded that There svas evidenee ol sulli- 
eienl suhslanlialily lo supporl a verdiel in lavor ol llie 
parents am! that ihe trial euurl erred in granting the motion 
for a direeled verdict in favor of the sehool dislriel and the 
Isvo leai'InTS, 'fliat judginenl sva.s reversed, 

Colorado 

Arnold v. IlafUng 
47d. P,2d 638 

Colorado Courl of Appeals, Division 11, 

Sep Ic 111 he r 9 , 1970. 

A high-school sludeiil and his parciils hroughl suit 
against a coach mid the principal to recover damages for 
injuries the sludeiil suffered at a .school outing. Ihe student 
had broken his leg svhcii he svas pushed trom a retaining 
wall by aiiollier student. Tile hijui-y occurred duriug a high- 
school IcUerniciTg outing at the coach’s mountain cabin. 
'The plaintiffs cliamed lhal the couch and the principal had 
condoned llu; activities leading up lo the accideiit and were 
iiegligeiil ill their supervi.sion. 

The trial court had granted the motion of the coach 
and the principal for a directed verdict against them based 
on imolher Colorado decision denying relief lo an ' Icmeii- 
lary-scliool child hurl on a playground by another pupil. 
The plaintiffs appealed. 

til affirming the judgment, the appellate court said that 
in the present instance the facts supporting the trial court 
verdict svere even stronger than in the judicial precedent 
svhich was correctly applied. In the cage at hand the stu- 
dents were between 16 and 18, and it svould he expected 
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liial thi')' S'.'uuhl In' more r rp'oii.-ilT' Ihati ''!i'm»'ni.;try- 
,-eli(;ol childri'ii. Also, in llie jirior ease The primary reason 
lor the linielier heiiig on th.‘ grouiiib was to .sujiersisc the 
ehildreu. svhilc iu this imtanec the eoaeli and the jirineipal 
svere present lo host the outing, 'i he appcliai*' court agreed 
svilh the trial court that llie evidence svas insufficient lo 
^Iihmit the ease to a jms . 

Iowa 

Sprung V, linsniiisstm 

IHO N.W.dd lao 

Hnpreme (ioiirl of losva. (ieloher hi, 19(0. 

riic Rieeville Coininiinily .Sehool Di.slriel ajipcaled 
from the trial eonrl dciMsion in a pupil injurs case, 'fhe trial 
euurl had overruled the scliool dislrh l motion to dismi.ss 
the aelion for failure lo comply svilh the slaliilory notice 
provision.s. The high-school senior in this ca.sc had 1‘ccn 
iiijurcd in physical education cla.s.s while perforiniiig a 
lumhling exereise. Ihe parlies agreed llial lie svas in* 
capacilulcd by his injuries (or 87 (lays. N'otic'c ol the injury 
ss'us Eiven lu the school di.slriel 1 36 driys alter lh<; a(-<‘iih*nt 
or 19 days after the slndeiil recovered. In response to llic 
suit hroughl agamsl the .school dislriel and the physical 
cdncaliou leuchcr in charg*' at the lime of the aecidenl, lh(‘ 
dislrliT pleaded the slalule td' limilalioiis. .^tale lasv pro- 
vides lhal notice must be given williln 60 days of the injury 
and iiiciudc.s a provision slating that ‘The lime for giving 
sueli nolk'.; .sliaH inelude u reasoiiahle length oi time, not to 
exce(;d niiiely (90) days, during svhieh the person injured is 
incapacilalcd by his injury from giving such notice,” 

la il.s appeal, tin; .school district niaintaiiicrl lhal llic 
duly of giving notice re.slcd on the lather ol tin: sludeiil 
and not the sludi iit. 'riie appellate eourt disagreed, noting 
that the Hlalute expressly imposes on the injured parly the 
duly of giving notice. The sehool dislriet also maintained 
that the total allowable lime for giving notice was 6() days 
if the parly was not incapacilalcd and 90 days over-all 
otlicrwisc, and churged that it svas error for the trial courl 
to inlcrprel ihie statu Ic lo allow the injured parly up lo 1.30 
days to give notice. A literal reading ot the provision led the 
court lo conclude lhal the legislaUire itilended lo permit an 
injured parly lo defer the services of the 60-day notice of 
lo.ss or injury tor a period of 90 days or .such shorter peiiod 
as the parly might be incapacilalcd. Under this inlerpreta- 
lioii, a 150-day maximui.a period was afforded. .Since in this 
case the pupil was incaparitated for B7 days and noliee was 
served 49 days later, the appellate court held lhal notice 
was .served in conformity with the slalutory requireinenl. 
'The decision of the trial court was accordingly affirmed 

Louisiana 

Mogaljgab V. Orleans Parish School Board 
239So.2d456 

Court of Appeal of Touisiana, Fourth Circuit, 

July 15, 1970; rehearing denied, October 5, 1970. 

The parents of a deceased high-school student brought 
a wrongful death aelion against tiie pariah school board, the 
head coach, an ussislanl coach, the principal, the superin- 
tendent, the supervisor of the health, safety, and physical 
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‘•din aliun dixision, mu\ an iiir-umrin ^ onipany. \ \\r inal 
(‘Ciilrl [\u a(iinn wilhniil wiillrii rra;-nn mid Uw 

pmmiiU tip|)<*al«‘cl. 

\ lw pan*til:4 alh*^r<l llial tin* {h‘a(li oi ihrir hun d 

irom ihv iH‘gligniH’r ul ihi* (Inlrfidaiil;^ in lailing lu p«‘rlurm 
lliidr duly cd pr4)viding all and 

guards to prnvnnl ari-idnnl/^. injury, and Hit knt h^ of lo()i[)al! 
(ilayiTs and in lailing lo provich^ prompt InuiliiKuil wIumi 
H iich ()(•( ur?^. A!l!K>ugh Honin ol lli ^ ia<‘th wt‘r<‘ in ilinpiiln, it 
iippt*an‘d iluil thn ?^tud«*nt hia’anif' ill at lootba!! praf li( a* al 
5:20 f).iTL and lliat Hliorlly tln n alV^r wan put on tin/ l< aiii 
liUH to rrliirn to thn high Hnhooh d In* hoy wan laid on a 
lluor ol tli(‘ high htdiool and novnred with a hlaiikc l. An 
nnHU( aa^sKful altnmpt was inadp to giv(^ him saO waliT, At 
6: I'O p,ni, his niolln'r was <*alh*d and shn ndt'phonnd a 
flonlor who arrivcnl at the Hehool at 7:15. The huy svas 
irnmc’diately luken to a hospital when^ treatment was 
l>egun, hilt his eondilion worsened and he died ul 2:80 a.m. 
lh<^ iH^xl (lay. ! he cause of death was hc^at exhauslio!i and 
heat stroke. 

One ol the doctors who trealecJ the sludeiit leslified 
that ( <>v<‘ringa person stiffering with h(‘al ('vtiauslion with a 
hhuikel is llie wrong thing to do and ihal iinw is of the 
<‘ss(me<^ in hik h a eas<* and quick trealineiil is meessary so 
that th(‘ proeess(?s ( ansed by the illness do not rea<di an 
irr<w<;rsihle state, J he doctor did nut give a positive answer 
that the he^y would not havt. died had lu* reeeiviuJ ini- 
nauliate medieal alhuition, hut said that his death would 
have been niueli more unlikely had proper medical treat- 
ment Ihmui instituted when the hoy first staggered and 
infornuw: the eoaeli that he was ilk 

Th(‘ appeliate eourl said that it was plain that the two 
eoa(di<;rj presell t were u(‘gligent in dcMiying the boy medieal 
assistance and in plying an ilhehoscm first aid, and that the 
parents had proved this negli genera What was not proved 
was that the hoy would liave verlainly lived if hruught Lu a 
doelor sooner and for what preche period of lime the eon- 
dition remained reversible. The court did not think that the 
law dcnnaiided such flawless precision and said that taken as 
a whole the record supported the premise that it is more 
likely than not that the student would have survived with 
reasonably prompt medical attention. 

The court held that the record did not support a iiegli- 
gencfc charge against the principal, the supervisor of the 
health, .safety, and physical education division, and the 
superinlendent since lliey were unasvare uf the happenings, 
The claim against the insurance company was no longer 
before the court. The court concluded that a claim against 
the two coaches and the school board had been sustained 
and awarded each of the parents $20^000, besides funeral 
and medical expenses. To this extent the judgment of the 
trial court was reversed. 

Maiyland 

Segerman v. Jones 
259 A Jd 794 

Court of Appeals of Maryland, December 9, 1969. 

A fourth«grade teacher left the classroom for a few 
minutes on school business while the class was engaged in a 




pre^iiTam tP ' jrr'. A liilr ih*- \ 

lilth* \)n\ mtn'M! In :iN a — j p: -!nr=! ii-i! 

pn-li=n(M in an imiwaqirr maiima' j lii.r hi- ir.-l [|it Liiri m i 
ilir Inank a rt'snli. iln‘ uni > ' Irnnl 1 ’r|h wrvi^ hadU 

uhip[)urL Suii %saih lu'iMigiil auani:-! l\u bus muI llir [uarhur. 

N'.a- a. In t!u' hnw hut a \va> 

rendiuaul against the h*aeh<u% who appealed. 

Tip* (*sidenrp ^hnwed thal the <‘\ercuHe^ \\ n‘ iM'iiig 
pt'rinrmi (1 in the (^liihlnui ^ regular elassronm a(‘cording (o 
dires lions givtui on a re^ (ual with which the (Tihlnm wen* 
sii[)[U)sedK all lamiliar. Tin* tfuicher had plavcu! the reiaird 
thrcaiigh om e l(jr the <*hiidren lo hear and [lien saw lliat llic 
(*xi*reis<*s xvere properK undi*r \vay helorc d**[)arting the 
elassroonn Tlnre was also cvidenct* that ilu* hov who 
causc*d the* iiijurv was a physicuilU ai liviMdiild who n tjuinal 
some what more siip(*rvision than otluT pupils, 

rh<* appellate court (U)iu*liid(‘d that the ahs< ii(*c ol lh<* 
lca'8icr from tlic (classroom was not, as a maLh'r of law, the 
proximate luiusc ol the pupil s injury, The ( ourt said tliai 
cv«*n the liuu hcr s prcseiicc could iiol liavi* prcvmilcul tin? 
uijury, nor was llic injury rcasonalily forcstM*ahle, Rather, 
the injury was caus(-d by an iritervcnirig and wholly unfore- 
seen for(‘c— thal the hoy lei I his assigned phn/e and did not 
do the- pu.sh-ups as lit* liad licim instrin led to do llitun. 

Jiidgm<*nt against th<^ teat lmr was reversed. 

Michigaii 

Cody V. Southfield-Lathrup School District 
l0rN.W,2d HI 

Court of Appeals of Michigan, Division 2, 

Jill I e 26, !97(). 

An injured higlescliool student apptuded from lh<* trial 
court jiidgmcnt in favor of the school district. The girl had 
lallen and had broken both arm.s while performing a 
gyinnasllc taxercise on a 'Tnininrainpoliiie^^ in her physical 
education class. The school district had raised the affirma- 
tive defen.se ol governmental immunity and the trial (*ourl 
had granted iht* di.stricl'^s motion for summary judgment. 

The appellate court found that under the common law 
doctrine of immunity the school district was immune from 
liability for its negligent acts while in pursuit of a govern- 
mental function. The court then considered whether con- 
ducting the physicu! education class was a governmental 
function and concluded that it was .since stale law man- 
dated that physical education programs be couducled in the 
schools and Michigan courts have liberally determined the 
scope of activities within the physical education program. 

However, even if the stale was engaged in a govern- 
mental function, it was liable by law for torts arising out of 
a dangerniis or defective (*onditiori of a publir building. In 
this case the accident occurred in a public building, but the 
appeilate court agreed with the trial court, holding that 
since no allegation was made that the ''mini-trampoline'’ 
was improperly manufactured, negligently erected, or 
dangerously maintained, this exception to immunity was 
not applicable. The action was based solely on the alleged 
negligence of the supervising teacher and the school prin- 
cipal. 
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lli<’ appi’llal*' courl l oiH'Juilfd lhal llu’ Im l llial 
Ilia ^clioui (lislrial carriad liahility iii.-manaf did nol piv- 
aluda llic dislrial Irotii a.'sarliiig lha dalaiiM' nl ^oyam 
ni<;iilal imnmnilv. I lia autirl iiolad lhal sidiool na-trii l^ 
iniisl prulaal Uiaiii:<(d‘ i ,s in iiislaiiai's ol injui ia;- la^llililia 
rroiii lliultsr vtdiiah; aaaidaiii?< and dalaaliva l)UlldillJI^ \vhi r< 
iniiniinily lia.s haaii Hlalnlorily alirogalad. 

'I lia jiKhimaiil oi’ lha Ina! amirl in favor of lha school 

dislrial svas ai'l'irmad. 

Oregon 

llu lcliixon V. Toews 
476 l‘. 2d ail 

Coiirl (d Appaals of Oragoii, Daparlmanl 2, 

Novamhar 16, lOvO. 

All injured high sidiool sludanl appaalad from lha 
lovar amirl jiidgniaiil, dismissing his suil agaiiiHl School 
DislriiA No. 4, jaaksuii Cuinily, and lha school chiMnislr)' 
laachar. 'riii! sludaiil had hami injured wfiei. a (•aiinoii 
liialad liy »'Nplosiv<‘s inade hy lh(! slud<!!u and a Iriand 
axpludad {iramaluraly imiidng holh haiids (d the sliidfMil. 
'riia Irial aourl had dismissad lha ease, based on lln' sehool 
dislrielV derenses of eonlrihnlory nagliganee and assiimp- 
lion of risk on lha part of lha injiirad sludanl. 



Il ajipaarad llial lha injured slndanl ami his Inand had 
-hadgarad" lha alianii-lry laaah.T for polasrium ahlorala lo 
use iii firasrorks axiiarimanlalion. \flar rafndng several 
limes lha leaahar gave in and gave lha slndanls lha pownar- 
ad ahamiaal. A few days hilar, lha iViand, wilhoiit lha 
iaaelia; knowladga. look l!u' saim' ahamiaal in aryslalliiia 
form from lha i hamiaal slorarooin. The injured slnd.' ii! s 
eomplainl charged lhal the leaahar ••siippru-d" him wilh 
polassium chlorate. The two students testified that it was 
the cryslalline i'uvm of tlic chemical which was used to 
*tiake lha f'xplosive. 

'fhero wa.s also avideiica llial lha slndanls had a hooklal 
from which lhay weire preparing the mixlura and llial the 
iilslriielions earnt'd warniiig.s ahoul llie dangerousiie.ss ol 
the tdii'miaal, and lhal ihe diemlslry leaaher lo whom they 
had shown the liooklel eaiilioiied ihiuri ami lold ih.ein lhal 
ihey .diould luive .supervision. The .sliidenls leslilied llial 
they kii(‘w lhal the hookh'l said lhal llie formiila for using 
polassium ehlorale was vary powerful. 

'file appellale eoiirl eoneluded from all of lha evidanaa 
lhal lha iiijiirerl sludiml hafi kiiowledga of till' risk im olvad 
in iht; axpariment and lhal he was ( onlriliulorily iiegligeiil 
as a rnallt^r ol law. riia deeisioii oi ihe trial aourl was 
affintiad. 
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RKTIRKiVIENT 



Arkansas 

ryle n. Wf^hh 
inH,-,W.2(i .IB 

Siipn'iiK’ Court of Arkimsas. Oclobcr 12, 1970. 

A n'tin'd Uuiclirr liroiiglil a maiidarnus aclioii agaiiisl 
irir Hoard (d' rni.sloes of llu' IVacluT Ri'lirr'tni'iil .^yslctti 
and its cxtaiulivc diro<6or, askiiig lh<‘ c-ourl lo declare a 
1669 stale law iri(dTe(‘liv(; a.s lo him, The former leaelurr 
was employed hy a federally fuiided slate agemey and had 
lie(!ii receiving leacher reliremenl heiiefil.s siiiee 1964. The 
1969 law prevented ndiranls frcjni drawing leaeh<:r retire- 
nienl iM'in'fils while on llit; public- payrolls. Tlie leacdic r 
argiied lhal his right.s had already licatome vesled and llial 
llie ael was inc-ffeelive a.s lo hini. I he lowfir eourl granled 
llie writ and ihc* Hoard of Tnislees appealed. 

rhe .slate supreme ttourl noted lhal it had pnjvioiisly 
held lhal ehaneeiy eourls were wi ihonl jurisdielion Icj eiiler 
writ.s of iciaiidamus. 'rherefore, ihc; aetion wa.s dismissed 
wilhoul prejudice .so lhat ihe retired leacher could pursue 
any other legal remedies lhal he miglit have. 

Illinois 

Sarff V. Teacher's Retirement SYstem 

262 N.E. 2d .504 

Appellale Courl of Illinoi.s, Fourth District, 

Oelohc-r29, 1970. 

Tfic lower courl had attirnicd the action of the Illinois 
Teachers’ RelirenieiU System in denying an applicant a pen- 
sion and in leiidering a refund of all of his contributions. 
The former leacher ihen appealed. The teacher had laughl 
for live year.s and then entered the military .service during 
World War II. He continued to make contributions to the 
reliremenl system for some 20 years ending in 1963. At 
that point he would have qualified for benefits if he had 
been old enough lo be eligible to receive them. In 1964, he 
was retired from the Air Force with “military disability 
reliremenl” owing to a heart condition. 

The retirement sylem had denied him benefits, based 
on a stale statute which provides that “all service credits 
hereinabove described shall be effective only if not used for 
credit in any other statutory tax-supported public em- 
ployee reliremenl system with the exception of the Social 
Security Act, as amended.” The appellate court believed 
lhal it was the Intention of the state legislature to prohibit 
service credits from being used twice lo obtain two retire- 
ment pensions. However, under federal law a military dis- 
ability pension may be warranted without the use of any 
service credits. There had been no finding by the retirement 

Er|c r 



synlcin ur ilic: trial ( uurt to whatliiT or liul tli«‘ 

( nulitH ill tl a tDa<‘iM‘rs’ n linMin rii HVHlrni \vi‘n‘ mnl by tin’ 
appliraiit in obtaining lii^ milita»^ diHubililv ptniHiorn 

* (laciHioii ol ihv n^tin iiHMil and tln^ trial 

court iVan reverHiKb and the matt* i was remanded [o the 
system ior a hearing lo d(*l(‘rmini* tin* lai'ls in the vim* ami 
lor a diansion lo grant or deny biaiclilH Ironi ilii* leaeht^rs 
retirement syslmn in aeeordamt* with this opinion. 

Kansas 

n, Bonrd of luIu('ntion of the City^ 
of Wiahitn 

470 P.2d 792 

Supreme (k)Ufl of Kansas^ June 13, Mi7(K 

A Ibrnn^r st'houl leaehc^r appealed rroiii a lower i onrl 
iindiiu*^ lluil lit*r reliremenl froni the Wichita hcIiooI system 
wu.s voluntary and not, as she claimed, forced in violalicJii 
of llie slate leaeher tenure law'. She was a lenure leaclser 
willi .35 years’ experience and had a conlrael for the 
196.3-66 school year. In January' (965, the board of cduca- 
lioii adopted a policy under wlii<4i the leacher, then age 6B. 
wu.s subjeel to reiirement. This policy permilled employ- 
ment on a year-to-year l)a.sis lo age 70 by agreernent h«*- 
tween the leacher and the hoard. In December 1965, the 
teacher received a notice informing her that she was .subjeel 
to relirenienl. Enclosed with the notice was a form for a 
request for re-employmeiil. She signed the form and re- 
turned it. Prior to any action by the school board on the 
re-employ me nt request, the leacher wrote a letter to the 
superintendent withdrawing her request for ie-emp!oymenl 
and staling lhal she wished to be retired at the end of the 
.school year in order to join the Peace Corps. Her intention 
to retire was acknowledged by the assistant superintendent, 
and the board of education formally acted on the request. 
The leacher then continued with her retirement plans by 
selling her house, applying for retirement benefits, and en- 
tering a training cour.se for the Peace Corps. 

According to her testimony, the leacher was unable to 
accept the Peace Corps a.gsignment, and in August 1966 
applied for and received employment elsewhere. The evi- 
dence showed that she did nothing inconsistent with her 
intention to retire from the Wichita system until she 
brought this action in October 1967, challen^ng the 
validity of the retirement policy of the board of education. 

In view of the teacher’s many acts in carrying out her 
intention to retire, the appellate court found lhat there was 
substantial competent evidence to support the decision of 
the trial court lhal her retirement was voluntary. The judg- 
ment of the lower court was affirmed. 
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New Mexico 

Slit’pard I', lionrd uj lUhivniion oj Jomoz Spring's 
Mu nicipnl Schools 
170 P.2(l ao6 

Supn’tne Coiirl ol New Mexico, April 27. I9< 0. 

The l)oar<i <>l’ educalioii Hoiighl to involmUarily retire a 
tenure lea<;lu‘r on July IB, HJOB' The leueher had allaiiied 
age 62 oil July 4, 106B. On July 26, I96B. alter having 
n^eived nolifiealioi’ of retirement, the teacher wrote to llie 
hoard aceeptuig a eoiilraet for the 1 OOB-OO Hchool year. On 
Uelolicr 21, I06B, she was nolified hy ilie local hoard (hat 
tlu! State Eduealiiiual Retirement Board had approved the 
appliealion of lh«’ local board to retire her as ol August I, 
I66B. The teacher then applied to ihe eourl for and was 
granted a writ of mandamus ordering the hjeal board to 
liuider her a eon trac t for the 19()B-69 sehoo! year. I he local 
board appealed from the grant of that writ. 

The rpieslion on appeal wa.s whether or not liie UMieher 
iiad exhausted her adiiiinisirative remedies prior to seeking 
judicial relief. 'I'lie eourt said that the action of the Eduea- 
tional Retirement Board merely determined that the teaeh. 
«-r was eligible for retirement benefits. The action smiglit by 
the leaelier pertained to her (mntiuued employmeiU and 
required a factual delermiiialion by the local board of what 
was tlie last day of the school year. From this determii.a- 
lion an appeal could be takeri to the stale lioard and then 
to the eourls. 

The appellat ' eourt ruled that mandamus was not a 
proper action in this case beeause of the failuire of the 
teaeher first to seek a hearing before the local board and 
then to «-Nh.rusl her other administrative remedies. There- 
fore, the lower court did not have jnrisdietion in the case, 
and its order graiitiiig the writ was reversed. 

Wisconsiii 

Ruhmerv. Wisconsin Slate Teachers Retirement Board 

180N.W.2d542 

Supreme Court of Wisconsin, November 3, 1970. 

The retirement board denied a teacher disability bene- 
fits. The trial court reveraed its decision and the retirement 
board appealed. The teacher had taught grade school in 
Wisconsin for about 35 yeats. In November 1966, she 
suffered a stroke and did not return to teaching until 
September 1967. She resigned in December 1967 because 
of the effeels of the stroki , and in January 1968 applied 
for a disability retirement annuity. 

.Shortly aflerward a sup' rvisor of the disability deter- 
mination unit (unit) wrote to the teacher advising fier of what 



inlornuilion was needed lo proceed willi her elaini, Ihe 
leaeher siihinilted a doctor's eerlifieate staling that she was 
nnahle lo remain employed as a leaeher heeanse ol the 
effects of the stroke. She also Hied an appliealion for a 
total disahilily aiiniiily. I’lie unit ihni determined that she 
was not suffieleiilly disabled from engaging In sub-slanlial 
gainful eniploymeiil and Unil she was ineligible iov the 
annuity, Ihe leaeher responded lo this delermiiiation by 
inquiring "wluil 1 can do further regarding disability 
elaiins.’' The board replied by staling llial iiolbing furlher 
could be done .sinoe .mate law require.^ that an applieaiil 
mu.sl be umiKa to engage in any gainful eniploymcnl, not 
just leaching. 

In May 196B, the leaeber subniille‘d a second medical 
letter whieh slated llial she was totally and periniinenliy 
di.sabled for any gainful employment, 'riie unit again delcr- 
mined that she was Ineligible i'or a disability aiinuily. I he 
retirement board affirmed this delermiiiation as they were 
bound to do by law 

The basic is- le on appeal was whether the .slalulory' 
proeedures for llu; aprUealion and delermiiiation id 
disability under the stale leaeliers relirement law as fol- 
lowed in this ease deprived the teacher ol due proecss. Stale 
law goverring adminislralive procedure and review provides 
for iffull, fair, and publie hearing after notice in a conlesled 
ca.se. It was the opinion ol the court that it the initial 
delerminalion by the unil vva.s hiuding on the uoarci, a eoii- 
tesleu ea.se was eslablished. Sinee there was no pro\ isioii for 
a hearing in the relirement .statute, the court said, one was 
nceessary only if required by the general cimeept of pro- 
cedural due process governing adminislralive proceeding. 
The court concluded that since the provision in statute 
applicable lo unil deterniirialion of eligibility for disability 
benefits 9d not provide lor a hearing and an initial deter- 
mination of iiieligibilily was binding on the reUrenienl 
board, the slululory provision denied the teacher due 
orocess and . as invalid. The appeilale court found no merit 
in ibe retirement board’s con ten lion ifial the teacher never 
requested a hearing and, therefore, a hearing was never 
denied. The appellate court nolecl that the teacher was sent 
a letter .saying that nothing more could be done with regard 
to her application. 

The decision of the trial cou"t was aiiirmed. In the 
opinion of the appellate court, that decision required that 
at some stage of the proceeding a full and eornplete public 
hearing be held, at which time an applicant has a right to be 
present, to be represented by counsel, and^ to offer 
testimony in evidence. Consequently, the teachers rights lo 
the benefits she claims are not foreclosed until a hearing is 
held and proper findings are made. 
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CrVIL RIGHTS 



IVIinne8ola 

MaConmU v. Aruhrson 

316 F.Siipji. 809 

UniOu! Slale.s Pislricl Courl, D. Nliniu’rtola, 

Foiiriri Division, Scpli'inbcr 9. 1970. 

A inul(! <:<)ilcg<’ librarian a[ ^ iicd lor t’in|jloy willi 

lb(‘ Uiiiv<*rsily )l' Miniiwola: ibis rcsullod in hiB <'mploy- 
nu'iil as bnad of llu* Calaloging Division at the Si. Paul 
Cainpus I ilirary being confirmed by leller. Ni) lormal con- 
Irael wa.s ever perh’ele.d, liowevf^r, beeaii.sf! llie Hoard ol 
liegenls iiev<*r carne forlli wilh tin; necessHry lornial 
approvai. Sliortly after moving to Minnesota, llu; librarian 
applied to tlie apprtjprial;; aiiliiorily lor a lic.en.se to marry 
anollier male. Both freely ado’iiUed lo llie news media that 
they w«;re lionio.sexnals. ihe iiieidenl drew .subslanlial 
publicity in the local press resniting in fbe denial ul 
(;iii|>loytiienl by the regents. 

The librarian lironghl suit against the university 
ebargiiig violation of his conslilulional rights. He sought 
injnnclive relief. A r<;prescnlalive of the regents le'slilicd 
ihal it wa.H the first lime in at leas! 1 0 years that a favorable 
reeoiniiieiidation of the aead(;inie slalf had been rejected 
and lhal it was llie position of the regents that the librar- 
ian’s urofessed hoiTiosexuality connotes lo the public that 
h<; engages in eondncl that eon.stilules a crime under stale 
law and lhal the utnversily cannot condone ihc conimi.5sion 
of (;rirniiial acts by its ernployees. The libraiian testified 
lhal alUiough he lives with his intended “.spouse,” he has 
lu'ver cc)mmillcd a sexual act that would con.slitute a crime 
und(;r stale law, never advocated the practice ol homo- 
.sexuality by aityoiic cLsc, or induced any other person lo 
engage in its pursuits. 

The courl noted that no ultacU was made on the plain- 
tiff’s <'ompetencv as a librarian nor was there any attempt 
to show that his sexual lendeneies would affect the perfor- 
maiiee of his duties or his efficiency; that the university did 
not have any rules or regulations regarding homosexuals nor 
did the application form compieted by the librarian inquire 
into his sexual habits; that the librarian wouh' not be in a 
position lo handle or be exposed to information involving 
national security or “classified” information and in any 
everil the librarian was very open about his homo.sexuality 
and eould not be subject to blackmail for it. 

The question before the court was whether, in the 
absence of any coiitrolling statu te, it is a violation of the 
librarian’s constitutional rights to reluse Wm employment 
because of bis proclaimed homosexuality. The court could 
find very^ few cases involving the question, but did conclude 
that to justify dismissal from public employment or, as in 
this case, to reject an applicant for public employment, “it 
must be shown that there is an observable and reasonable 




rt;lalioii.Bhip bclwt'cii elficiciu) oii llu; job and homo- 
scxiialily.” Since lu re the lihrarian luid m*ver heen per- 
mitted lo perl'orni lli.^ (hili*'.*;. lh<’ regents wen; neee.ssarily 
sp(;eulatirig and presuming as lo the elaiineil efieel.s ol his 
honnjsexualily on llu; performance of hi.s diUie.s as an 
employee, the court said. ITie lihrarian would nol l»e 
exposed to ehihlreii of l<;iider years whom he; e’oiK'civahly 
could iiinueiice, Tlu; court .said furlher lhal whal In' does in 
hi.s privalc; life should nol he his employer’s eoiieern unles.s 
il ean be .shown lo afleet in some degn;e his ellieieiny m 
the performunee of Ills dulies. 'I'lie <;oiirl eoiieluded l)y 
slating lhal the lilirarian “do('s nol liave an iiialiemahle righl 
to he employed by the Llniversily but he has a righl nol lo 
be dist;riminaled agaiiisl under llu* Fourleenlh Am(;iidni(;iil 
due pnu.'cs.s elause. Me has a eunstilulional righl llial ihc 
terma of his puhi (;niptloym(;Ml which he rnnsl meet h<; 
Tea.sonal)lc, lawful and iion(hsc;riiriiiuil()ry.”’'nic injiinetioii 
re(]u<;sled by the librarian was granled. 

Mississippi 

Trister v, Vniversity of Mississippi 

420 F.2d 499 

IJniled .Slates Courl of Appeals. Fifth Circuit, 

OeLober 9, 1 969; ruliearirig denied and rehearing 
cri bane denied Novemher 20, 1969, 

Two faculty members at the University ol MiRsissippi 
School of Law appealed from ihe lower eourl decision dis- 
missing their complaint. The prolessors had brought .suit 
against the university and its officials, alleging that they had 
been denied their civil rights and seeking a declaratory judg- 
ment that the acts of the university were illegal and un- 
constitutional. They also .Hoiighl an injunction that would 
require the uMivcr.sily lo offer ihcm terms of employmcnl 
that would allow ihem to participate in the North 
Mississippi Rural Legal Services Program. 

The controversy arose because of the law school ’.s con- 
tract with the Office of Economic Opportunity lo provid- 
legal services to the poor in an area around the univereity. 
One purpose of the program was to provide for clinical 
training of law school sludents. who would be a.ssisted by 
lawyers engaged in active practice of law in that area. The 
two associate professors participated in the program as a 
part of their duties. In discussing their employment for the 
1968-69 academic year, it was agreed by the two professors 
and the dean of the law school that part of their duties 
would consist of work with the program. During the spring 
of 1968, it became apparent that the program was not 
looked upon with favor by some political and civic groups. 
When the legal services program filed a school desegregation 
suit, the chancellor of the univereity was asked by the 
executive secretary of the board of trustees whether the law 
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M.hool laculty mcmlM-TH luul [(arlicipalcd in lln; Huil. I li»‘ 
■hiiii<“«-llnr n’|jlic,d to tlii^ (|ii<’filioti in lh<‘ negative, hut 
.staled that he wa.* immediatidy inslnn ling the dtum ol l!i<‘ 
law school to Icrminalc the school s connection with the 
|»rograin as soon as po.ssihlc. I he law school dean ri _ orled 
hack that the raculty of that school had voted unaninu^ isly 
to continue to offer the professors part-time employ- 
inenl with the law seliool and part-time employment with 
the legal s<!rvic<!s program, and had rccommetided that they 
have tin- option of Indtig full-time I'acully mcmher.s. rhe 
chancellor responded to this, writing that iiK'mbers td the 
faculty of the School of Law will tio longer be assoeialed 
with the OEO program after its termination on or about 
June 30, 1968.” Suhseqnenlly the two professors were 
iiistrneted that they could not work part-time us allorneys 
with tlu; legal service.s program and that they either uecepl 
or n;j<‘et the (d'fer ol 6dl-iime employment at the university 
with tin* (■oiidition that acceptance pn-tdiided employment 
with the l(‘ga! services progratn. 

'I'lie t%NO pred’t-ssorH ndiisful to aeeept or rej(u l the con- 
ditions set by the university and eharged that their rights to 
aead<:mi<‘ freedom, Ireedom ol expres.sion, and ucjuul pru- 
teelioii were heing violated, in view ol the lacl that other 
fucidly meinh<^r.s were permilted to leaeh purl- lime while 
practieing law. 

The app<dlaU‘ eourt agreed with ‘he professors that the 
question raised was whether a state univer.sily law school 
whieli permits oul.ide and part-time employmenl by its 
faeulty members, can adopt a rule that singles out an OEO 
legal servic<‘s program as tlie sole activity in which faculty 
mernbers may not he employed. The school olficials 
niaiiitainerl that the question was whether the university 
rnay refuse part-time employmenl to a faculty inembui 
when his oiilside employment will scrionsly interfere with 
the faculty rricmber’s regular university work. 

The court was unwilling to lake the jjosiiion that the 
prolV's.sors had a eonslilulioiui! right to parlicipule in an 
OEO program or that they had a conslilulional right to be 
employed purl-lime while leaching at the law school, How- 
<;ver, the appellate courl held that the profe.ssors did have a 
eoiislilulional right not to be treated differently by the 
university than other members of the same class. 1 he court 
pointed to several examples of outside legal work being 
performed by both full-time and part-time members of the 
law school faculty, and referred to evidence that the fncully 
of the law sehool had voted to continue the offer of joint 
employment and that there was no dissatisfaction with the 
professors’ work as teachers. 

The appellate courl was unable to agree ivdlh the lower 
court holding that the part-time employmenl would 
detrimciilal to the quality of inslrucliou received by the 
students. In fact, the appellate court noted, the evidence 
slroiigly suggests that the opposite is true, It was cleav to 
the appellate court that the only reason the university made 
a decision adverse to the two professors was that ' they 
wished to continue to represent clients who tended to be 
unpopular.” This distinction, the court said, cannot be con- 
stitutionally upheld. The decision of the lower court dis- 
missing the complaint of the professors was reversed and 
the case was remanded to the courl with directions that the 
requested dtn !aralory and injunctive relief be granted. 
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Penns>'lvania 

J/d/cr V, [^arsons 
3 1 3 E..'^upp, 1 1 50 

United Sliilcs l)islri(!l Court. M.L). [’cimsylvimia, 

June 5, 1970. 

A dist'hargcd teacher of l.oek Haven Stale iiollcgc 
hroughl suit under the federal civil rights act, alleging that 
his “civil right to leacir' had hccii viulalcd. Tim .school 
offitMid.s moved l<> flismiss the (“ompUiiul. I heir argiiiiicnts 
iiicludcd the fnilowing: lhal the right to tcadi was not 
emiimiralt^d in ihti Bill til Rights ol lh<“ Icderal (..oiistitii- 
lion, lhal the civil rights act was applicabie only “in cases 
when; dismissal from public employment is alleged to he 
discriminulory beeause ol racial or religious ov<;rlones. 

The courl did nut reach a decision on whclhcr then* 
was “a civil right to leach” or the right to puhlic employ- 
inenl, including Imiurc. In eonsidering the argiiinenl llial 
ihc civil rights a(;t was liiapplicahic to this case, the court 
said lhal the ‘■suggestion tlial only cuscs involving ‘racial or 
religious overtones’ are eognizable’ under the civil rights 
liad been specifically rejci'lcd by a higher court, Wilhoiil 
considering l!ic merils ol ihf; uHcgecl lacls in llie leaclicr s 
complaint, the* court hedd that the complaint staled a claim 
under the act. 

The final urgurnent for dismissal made by the eoll<;ge 
officials was that they were not “persons” under llie act. 
Tlie leucher sought relief against the president and the 
board of lrustee.s without indicaling whether the president 
was med in his individual orofficiai capacity. The board ol 
Iruslees was sued as a collective body. Ihe court held that 
the president both individually and in his officiiil capacity 
was a proper “person’’ witliin the scope of the act, but that 
the board of irusleo.s as a collective body solely in its ol- 
ficial capacity was not. The motion of the presiclenl to 
dismiss the ca.se was fieniecL The complaint against the 
board was diamissed without prejudice with pernii.ssion 
granted for the teacher to amend the coinplainl so as to 
properly include the individual board rnemhers. 



Texas 

Bonner v, Texas City Independent School District 
305 F.Supp. 600 

United Slules District Court, S.D. Texas. 

Galveston Division, September 2, 1969. 

A black high-school teacher who was not rehired by 
the Texas City school district for the 1965-66 school year 
brought suit against school officials alleging that his Four- 
teenth Amendment rights had been violated. He later 
amended his complaint to seek relief for all black teachers 
similarly situated. The teacher contended that the .school 
district refused to re-employ him because of his race, pur- 
suant to a policy not to allow black icachere to teach in the 
newly integrated high school. He asked for an uijunclion 
requiring the school officials to offer him a teaching con- 
tract and to refrain from maintaining any policy of discrim- 
inalioti, and for back pay and punitive damages. 

The school district’s defense was that it had lailed to 
rchire the teacher because he M'as a poor teacher and be- 
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call?'*' ill' luui falii'rl 1(1 vvtirls liarm()iiioii.'«l) willi hi.s sii[)i'- 
rinrs, iinl iM'causc ol lii.s ra<'<', 

i'Alcn.'i'ki* I'v idi’iii'i* [irodiiri'd al tin' trial rciiardiii|i llic 
ri'latioiiship.x tin- tcachfr liad willi lii.s superior, s. iiieliiding 
llie [iriiieipa! ol (he black hii.di selioul al wliii li lie liad been 
leaeliiiie, wa,s iinla’ oralib' lo tlie leaelier. I'he enurl eoii- 
I'luded lhal llie m iiool oirieials liad prosed beyond a rea- 
sonable doiibl (hat rai l- aiul the dislriel’s deseifregaf ion plan 
had nothing to do willi llie deeisioii iiol lo ridiire lln; leai h- 
er. Kalher, he liad nul heeii relainetl heiaiiNe the board 
roiiiid him iinril lo leaeh. 

riie eoiirl also loiiiifl llial a ela.s.s aelion eouhl not he 
tiuiiiitaiiied. Ol (lie I'oiir other black leaciu‘r.s svhose eon- 
iraels were not renewed, tliree l<;,slil'ied that ihey did not 
wish lo partii ipati' in the aelion in any svay. riie fourlh 
le.slilied lhal hIk; svonid parli(;i|)ale only in a suit lor 
damages, not om' lor iiijunelive relief. 

The eoniplainl of the Imieher wa,'. dismissed. 

McDonald u. Marlin Independent School District 

:naF..Supp. 1 162 

IJiiileil States Dislriel (amrl, W. D. Texas, 

Waco Division, November 10, I960, 

d’wo black eleiinniUiry -school Uiachers who were not 
ndiired by the school di.slriet for the 1969-70 .sehool yinir 
brought suit iindcr the I'cdcrul civil rights act, alleging that 
the nd'u.sal lo renew their coiilracls was heeaiise of their 
race. The leaehers ahso eiaimed that the deeision not to 
renew their coiilrai^ls was based on the school board’s un- 
willingiie.ss to as.sign bUiek teaeher.s to sehool.s attimdcd by 
whili- pupil-s. Tin; aehool board denied that racial prejudice 
w'us a factor and coiinlered by arguing that the teachers had 
nut exhausted their adiniiiistralive reinedies; that tlie nuiu- 
b<:r of teaeh<;ra in the di.strict had been reduced, thus no 
ceasilating a reduction in personnel; that the district did 
liavc while and black teachers in schools where their race is 
in the rninorily; and that the teachers were urisatisfactorv'. 

Both sides had stipulated during llic trial that the only 
issue was whether the failure lo retuHv the contracts was 
beean.se of the leaeher.s’ race or color. 

No evidence wu.s offered by the teachers to show racial 
prejudice other than their own testimony aiid the allegation 
that the school district was not coniplelely iiiLegraled. The 
.se.hool distriet, on the other hand, introduced evidence to 
show lhal 20 percent of the district’s black teacherB taught 
ill ( redominantly white schools, and also introduced testi- 
mony of the principal of the school where the teachers 
were assigned to the effect that the contracts of 20 black 
teachers in the school were renewed and that the contracts 
of the two teachers in this suit were not renewed because 
the principal thought that they were not competent enough 
to be rehired. 

Based on this evidence the court concluded that the 
teachers were not discriminated against because of their 



raiT. On llie eoiilrars . the evidenee .-bowed lhal tlie di-lriet 
was making siili.^lanlial piugreK- in iiilegraliiig the .lehools 
and till' laeiilly and lluil the di.-ill'iet was attempting lo 
reeniil black Imieher.-i, and had employed fieven black 
leaeliei's as new leaehers for the system, three of them to 
n'place while teachers. 

The eonrl al.so noted lhal the leaeher.s were afforded an 
opporliiiiilv lo appeal the decision nl the siiperiiilemleiil 
not lo rehire them, hut they failed lo do .so. The court .saiti 
that lliis would have bemi the proper proei'diire lo lollow. 
\ judgment was ('iilered in favor of llie .seliool dislriel. 



Wisconsiii 
Abel V, Gousha 

313 F. Siipp, 1030 

United States District Court, E.D. Wisconsin, 

June 24. 1970, 

A diseliarged teacher liroughl .suit umh'r the lederal 
civil rights act aguiiisl the siiperiiili'iident of the Milwiiukee 
publitj schools and olhi’r seliuol ullicials, alleging lhal her 
discharge was for parlicipatioii in demoiislralions in viola- 
tion of her coiislilutiorial rights of free .speech. She sought 
rciiislateinent and damages. The defendant olficials nioved 
for a Judgment on the plcaclings, contending that the com- 
plaint did not present a cause of aelion, and lhal they were 
not “persons” under ihe federal civil rightf aet. 

The court held that insofar as the teacher sought dam- 
ages against the school hoard, her coniplairit must fail since 
under the ^‘jderul civil rights act damages could be re- 
covered oiiij from a “person” and the school board wa.s not 
a person within the meaning of the act. The leaelier also 
sued the individual members of the school board, arieging 
that they acted as a body in improperly discharging her. 
Since the gist of the complaint wa.s that the members acted 
as a corporate body, and no individual action by any was 
complained of, it was the opinion of the court that the 
complaint did not state a cause of aelion against these 
individual defendants arid dismissed them as parties in their 
individual capacities. 

The court did, however, believe that the complaint of 
the teacher slated a cause ol acLion. Citing the Pickering 
case, the court said that a teacher in a public school could 
not be discharged for exercising constitutionally protected 
freedo’’is. On the present state of the record in this case, 
the court could not determine whether the discharge 
stemmed from constitulionally imperinissible reasons or 
from lawful grounds. Accoi'dingly, the court would not 
grant the motion of the school authorities to dismiss the 
action. The portion of the teacher s suit for damages against 
the school board and the individual members was dismissed, 
but the action against the school board with regard to the 
demand for reinstatement was retained. 





MISCELLANEOUS 



Galiforiiia 

Slevens v. Board of Education of San 
Marino Unified School District 
H«Cal.Rplr. 769 

Coiii l of Appeal of California, S' coiid DiHlrict, Divisuoii 5, 
July 27, 1970; relieuring denied Aiignsl 20, 1970. 

(.See page 12. Involved inlerprelalioii of the slatute pro- 
viding for leave of abB<‘n' e for perHonal tMtiergeneieB.) 

Florida 

Connell u, fligginhoiliam 
305 F. .Siipp, 445 

Uniled Slaies DiHlriet Court M.D. Florida, Orlando, 

Division, October 30, 1969. 

Certiorari granted, 90 S.Ct 1865, June 8, 1970. 

A public school teacher aoiiglU on behalf onieiaeli and 
all other.B similarly situated a judgment declaring the statu- 
tory loyalty oath required of state ciriployees in tlorida 
nnconstitiitioiial, The teacher began her duties as a substi- 
tute teacher without being informed oi the necessity of 
siiniiim the oatli, ShortSv thereatter v.dien she refused to 
sign the oath, she was informed by the Orange Lounty 
school board that she could not be paid for any past or 
future services until she executed the oath, but that she 
would be allowed to remain in her position without pay 
pending a judicial decision on the matter. The district court 
denied the teacher’s motion for a temporary restraining 
order. The teacher was then dismissed after serving seven 
weeks without compensation. 

The .school officials named in the suit argued that the 
teacher had no .standing to bring the action. It was con- 
tended that she was only a prospective employee allowed to 
teach temporarily because the local school board had never 
given final approval to her employment. The court rejected 
this argument since it was apparent that the administrative 
agents of the di.strict contemplated no reason why the 
teacher would not be approved, and in fact approval by the 
board was a routine matter after recommendation by the 
superintendent. The court said that if the statute in ques- 
tion is unconstitutional, the teacher is injured by the 
board’s refusal to employ her, based on her failure to 
execute the oath and the injury exists whether she is a 
pe-manent or temporary teacher. 

The school officials also argued that the teacher could 
not bring a class action since she w;i« not a proper repre- 
sentative of a class of state employees since her application 
for employment had not been ruled on by the board, and, 
therefore, she was not a full-fledged state employee. The 
court found that the teacher met the requirements for a 
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clu.ss action in that she was seeking cmploynicnt with a 
state agency and a requiremeit. of that employment war. the 
oath. 

The statutory oath in question required state ein- 
ployee.s to swear or affirm that they would support the 
state and fedeial constitutions and provided in part “that 1 
am not a member of the Communist Party; that I have not 
and will not lend niy aid, support, advice, counsel or in- 
fluence to the Commuiii.st Party; that I do not believe in 
the overthrow of the Goveriiuient of the United Stales or 
of the Stale of Florida by force or violence; that I am not a 
iTienilier of any organwaliou or parly which believes in or 
teaches, directly or indirectly, the ovcrtlirow of the Govern- 
ment o ’ the Uniled Stales or Florida by force or violence.” 

The stalnte had been the .-iubject of prior litigation, and 
the Supreme Court of the United States hud ruled that the 
clause ‘That I have not and will not lend my aid, support, 
advice, cuungel or iiiflucnce to the Communis. Parly” was 
so uncertain and vague that the slate, comistent with the 
due process clause of the Fourteenth Anientiment could not 
force the einployee to lake the oath (Cramp n. Board of 
Public Instruction, 368 U.S. 278 (1961)). The district court 
was bound by this pronouncement. 

The court then considered the portions of the oath that 
[equired the laker to forswear membersltip in the Com- 
inurust Party or any organization or party that believed in 
or taught the overthrow of the federal or stale governments 
by force or violence, and found them unconstitutional. In 
ordering the clauses stricken from the oath, the court said 
that cases striking down similar language were legion. “Re- 
cent cases of the Supreme Court of the Uniled Slates have 
pointed out that knowing membership cannot be restricted 
without a showing of a specific intent to lurther liie un- 
lawful aims of the organization.” 

Final consideration was given to the clause, that I do 
not believe in the overthrow of the Government of the 
United States or of the State of Florida by force or 
violence.” The court held that this clause merely attempted 
to keep out of state employment those who were per- 
sonally opposed to the democratic process and its in- 
clusion in the oath was constitutional. Also held constitu- 
tional was the section In the oath requiring support of the 
federal and state constitutions for the reason that the legiti- 
mate exercise of freedom of speech and association was not 
restricted by such an oath, 

The court nded further that the teacher was under no 
obligation to execute an oath containing the unconstitu- 
tional languap. Since during the time she was actually 
leaching, no wholly constitutional oath was offered to her 
for execution, she should be paid salary for the seven weeks 
she actually taught. Further, dismissal of the teacher for 



rHii^iii»£ lu sipi an invalid nalh wa?- impiTini?-siljl(‘. aiid hIic 
was (‘iililltM. U) ihf sjilary lluU she would Iium rci i iN i‘< 1 lu 
the fiid <»l ihf s< liool du iu in J line. 

NOTlv. On juin; 7, 1971, lln' Supremt' (iuurl of ihn 
i tiilnd Slalas affinn<-M! lilt; holding oi llu* dit-lricl ('ourt as it 
pcriaitu'd to the sacUon of the oath retpiiring appli» ants to 
pIcMige to support the stale and federal eonslilutions. How- 
(*ver, the dislriel eourt decision was reverstnl to ihe cvleiit 
ihal it uph<dd the portion of the oath requiring the laker lo 
swear that he did not Iti licve in the overthrow of the gov- 
ernment of the United Stales or the Slate of Florida by 
I’oree or violence. The Suprenie Court held llial this portion 
fell within ‘The arnliil of decisions of this Court proscrihing 
siinirnary disinis-sal Irorii public cniployinciil willionl hear- 
ing or inquiry required by due process ’ (-F) IJ.S. IjOW dee/.- 

4722). 



llSiiioU 

McLaughlin v. Tile nd is 
25.3 iN.E.2d 8.5 

Appellate Court of Illinois, First Dislrict, 
Fourth Division, .September, 1 1)69, reiieanrig 
denied Oeloher 24, 1969. 



(See Teacher's Day in Courl: Reijiew of 1968, p. 27.) 



Two Illinois teachers brought aTion against the 
sehuul sLiperiiilenderil of School Diii.'iel 
and malicious interference with coiuraet. 



49 lor slander 
[’he trial court 



dismissed the action and the teachers appealed. 

While both teachers were on probationary status with 
the schuol dislriel, they engaged in the organization of a 
teachers union. They alleged in part that because of this 
union activity, which the superiDtendent opposed, he 
“embarked upon a course of action designed to defame and 
discredit plaintiffs, not because of any deficiency in their 
leaehiiig, bo I solely because of plaintiffs' union organizing 
aelivily.” They further alleged that the superintendent in- 
formed the school board that their teacliing was poor, that 
they left their classrooms unattended, and that in general 
they lacked ability as leachcTS. 

The teachers charged that the false slalemenls of the 
superintendeni, relied on by the school board, had caused it 
to refuse them continued employment; had damaged their 
professional reputations. Also, that their rights under the 
state tenure law had been disregarded, and their ability to 
participate in union affairs had been limited. They sought 
money damages. The teachers additionally alleged that the 
superintendent intentionally made the false representations 
lo the school board so that their employ men I would be 
discontinued. 



The superintendent contended that his remarks were 
privileged, that they were made at a regularly scheduled 
meeting of the board of education where one of the items 
on the agenda was the superintendent’s recommendations 
as to the employment of teacheii for the next school year. 
He also maintained that the alleged remarks concerned the 
qualifications and teaching abilities of the plaintiffs and 
thus related directly to the statutory action required of ihe 
superintendent to make recommendations to the board 
concerning the selection of teachere. 




7.3 

Alter cuiirtidering llie i.-sHiU's iuvohi'd ami previoii.-i 
Iliinoi.s eases liuil raised ihe same puiul, the eourl was of 
ihe upiniuil I'i'.al “ihe stalemeiils made by the derendaiil to 

the Board oi Fduealiuu eoiu'eruing plaiiilifU were eoin- 
muniealioUH wilhin llu' duly ol llu; deleiidanl as .Siiperiii- 
lendenl of School Di.sllriel No. 149, and were ab.sohilely 
privileged.’' 

The judgmeiil (jf the trial eourl di.srnis.siug the eom- 
plaiiil of the le'aehers was affirmed. 

Louisiana 

Gnyle v. Pr rt^pr 
239 So.2d 739 

Courl of Appeal < *' Luiiisiana. Fourlh Cireiiil, 

July 6, 1 970; relif'uring denied Oeluher 19, 1970. 

(See page 1 3. Coneerned payment of sal a r\’ while a learher 
was out sick afler exhaustion of sick leave.) 

Maryland 

Ehrlich v, linnrd of Education oj liaUimore County 
263 A. 2d Hod 

Courl of Appeals of Maryland, April 6, 1970. 

(See page 14, Involved the failure f a nuu-her to return to 
the junior college lollowing sabhalieal leave.) 

Miiinesota 

Morey v. Independent School District No. 192 
3l2F.Supp. 1257 

United Stales District Court, D. Miime.sola, 

First Division, September 8, 1969. 

(See Teacher''s Day in Court: Review of 1967, p. 30; Re- 
view of 1965; p, 27; Review of 1964, p. 32.) 

Prior to the lime a discharged leaeher insli luted this 
suit the Minnesota slate courts had ruled that the leaeher 
was improperly discharged and ordered her reinstalemenl 
with back pay. However, the stale dislrict court judge 
specifically determined that the teacher was not entitled lo 
be reimbursed for any incremeiiLs in salary during the 
1962-1967 period when she was not employed by the 
school district. The leaeher did not appeal this decision, 
and in 1967 she resumed her employment in the school 
district. 

In this suit brought under the federal civil rights act the 
teacher sought damages for the failure to pay the incre- 
ments and defamation of characler. Named as defendants 
were ihu school district and llie past and present members 
of the board of education. They asked that the suit be 
dismissed for lack of jurisdiction. 

Tae federal court concluded that it had jurisdiction 
over the case under the civil rights statute and proceeded lo 
consider the issues. The first claim of ihe teacher was for 
lost earnings against the school district. The court con- 
cluded that this claim was barred, it already having been 
adjudicated by the prior state courl determination that the 
teacher was not entitled to salary increments. The federal 
court also decided that the school district was not subject 
to suit under the civil rights act because the relief claimed 
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by the toachor wa? lor money damages rather than eqiiUal)le 
r«'!icl', th«’ (orfttcr rHief not hfing jxTmitlfd undi'r (he act. 

The court then <;oiisidere(l atid denied the teachers 
e.laiiii for lost earnings against ihi; individual delendants 
be<'ause of her failure to allege Tin: deprivation ol any 
'rights, privileges, <»r iniinuiiities secured by' the (constitu- 
tion au(l laws' ol IIk: Llnited States. 1 h(! court noted (hat 
there was no .iVIiiuiesola statu etr regulation reijuiring a 
board to grant any teaelier periudie salary increases and 
beUl lliat the failure or refusal <1' the board to grant a 
eu.stornarv inerease did not eniille the teaelier to bring an 
aelion in lederal court under the civil rights act. 

The lliird elaini of the teacher was for damages because 
of alleged del'unuilion of charaetcr and injury to herpr(’''es- 
.^ioiuil repulaliou. The court held this elaini to he willioul 
merit liecause such daniagcs are not recoverable under the 
civil rights act. Furlher, tlie claim for didumation was also 
barred In'causc of tlie statute ol limitations. Wliile the 
federal act does not coiilairi a time limit 011 suits, the 
.Su|ir(!iT!e Court has held that the state statute ol limitations 
IS applieahle. In llus mslaiiee thiil \vould he two years. 
Sinec suit was tiol brought within this tiuu*. the claim lor 
duiTtages lor delaiuuliou was dismis.sed. 



New Jersey 
O'Connor ij. !I(inn.s 

266 A. 2d 605 

.Superior Cahii L of New Jer.scy, Appelalc Divi.sion, 

July 7, 1970. 

A higli'sehool principal sued the board of education, 
five individual nienibers of the hoard, the niuyor, and the 
superiiUeudenl of schools for malicious inlcrlerenee with 
hi.s employineul con tract. He sought compensalory and 
punitive damages. The jury granted a vcrdic.t in favor of the 
principal for coinpensatory damages against the board and 
for punitive damages against each of the individual 
defendants. The debuidants appealed. 

The contract between the principal and the board of 
education provided that it could be lerininated by either 
party upon 60 davs’ written notice, rhe contract was 
rescinded by the board, and the principal was paid for the 
60 days. 

The appellate court found that the eompen.salory 
damages of .19,600 awarded the principal against the board 
of education only was evidently the loss of salary from the 
time his salary from the board ceased and he began his nesy 
employmeiit. This suggested that the jury mistakenly 
treated the action as a breach of contract, a theory the trial 
eov T expressly ruled out of the case. The appellate court 
said that the action against the school board was in the 
nature of the tort of malicious iiiterference \vith a con- 
Iraclual relationship. An essential element of that tort is 
malice. The court held that the school board as 11 public 
corporation could not entertain malice, nor was the school 
board liable vicai ously for the personal malice of its of- 
ficers and employees. For these reasons, the judgment 
against the school board was reversed. 

In reviewing the judgment against the defendant board 
members, the appellate court assumed the evidence raised a 
O 




jury (juesUoM as lu wluTlier lliey ai’ted willi malice sinec 
(he jury awarded puuilis’e damages iiga',Us( each iiieiiiher. 
The appellale eourl found lhal (he lioaid lueiiihers wlio 
voted to lermiuale (lie priueipal's eoiilracT had a legal ngh( 
lu do so, and ill fact had a duly a.s public officials to east 
their voles as llieir eoiuscietiees dieUilt'rl. ll noted lhal at the 
lime the conlrael was termiiuiled, the sehool siiualiuii; in 
svliich tlie priiieipal played a part, was a tense and 
worsening one with a figlU loimiiug lor appoiiilnieiil lo tlie 
po.sl of superinlendniil. Flu; fact that the lioard meiuhe.-.s 
voted to lertniuale the priiieipal .s eoiilrael uuder these euii- 
diliuii.-. did not negate the fact that they had a legal right to 
do so. And the exercise by the board rnenibers ol lhi.s h'gal 
right for a valid reason did not give rise to an aelioiiable 
uTong merely heeanse there might luivu been some malice. 
Au lilionully, the jury judgment %vas lor pimilive darmige.s, 
without even au award of uoniiual eonipensalorv' damage.^. 
J'he fih.senee of eonipeusalory dunuiges, the apj>ellate eourl 
said, raised the inference lluT the jury' did not liml a viola- 
lion of a legal right, liul instead s, ggesled a punishnienl lor 
malice. Since malice alone wilhoiU violation ol a legal riglil 
is not aelioiiahle, the judgment against the delendaMl hoard 
memhers was reversed. 

Like wise reversed were the judgments lor punitive 
daniagcs against the mayor and 'he superiiileiidenl ol 
schools. The .superiiilcndeiil, acLiug uii specilic recjueslol a 
board rneinber, in recominending Icrminalion of the coii- 
Iraet us being iii the hesL 111 lere.sLs ol the scliool.s, was aelilig 
in eonformily svilh his rights and dulie.s, even though his 
molivalioiis may have been mixed. The mayor, in spiuiking 
publie'y on the issue wilhoul mentioniiig the principal by 
name wa?, also within Ills rights. 

PorceUi v, Titu s 
261 A. 2d 364 

.Superior Co irt of New Jersey, Appellate Divi.sion, 

'.ovember 7, 1969. 

Ten menibers of the teacliing slaff of llie Newark 
public .schools appealed from a final decision ol Ihe .slati; 
board of education affirming a decision of the commis- 
sioner of eduealion. The commi.ssioner had held that the 
action of the Newark board, in .suspending its promotional 
procedures and its eligibility lists and in instituting a new 
policy for promotions, was within the discretionary 
authority of the board. 

A negotiated contract between the Newark sehool 
board and the Newark Teachers’ Association (NTA) pro- 
vided that the positions of principal and vice-principal 
would be filled in order of numerical ranking from an 
eligibility list based on written and oral examinations. The 
eontrai,' between the two parties was to run from February 
1967 to February 1970. To conform to this contract, the 
board in June 1967 approved an amendment to its rules 
and regulations providing that all promotional lists would 
expire after four years’ time, Subsequently the board ap- 
proved resolutions that suspended the eligibility li.st and in- 
stituted new methods of making promotions. The purpose 
of the board’s action was to increase the number of black 
principals and vice-principals in the school system. At the 
lime the student population was 72.5 percent black. Of the 

74 



259 ii<!iiiini^traiiv<‘ HU|HTvU')ry [jusilioiis. 2’.. <‘r 10 [M*rcctU. 
were llfhi ii\ IdiH'k.''. 

Tlic who liroiigfit lliiri ^uil di'iiiaiHlcd a n*- 

sdhsioii of lilt- a< lion.s <d' llii- board and an ('nfoiccnn'iil of 
lilt’ jiroinotional |»rofi'dnr<‘s onllint’d in llic conlrat’l bc- 
hvffii llif board and llif N'l'A. Tlit’v argiuMl that ilia aclion 
of ihtt board iiiilawfnlly brcadird ihc conlrad bclwaan tlif 
|)arlifs. 

Tilt’ <;riliciil <|U<'.slio!i lifforc tin: (•oiirt wlu'llifr the 
board had ibf ri^ju lo iiMilalcrally adopt an I’diicaliona! 
policy rdaling lo promolionH wbicli was iii(a)nsisLi:nl wilb 
llic coiilract it bad volnnlarily cnlercd into, 'riie lioard 
iiislifictl its aclion on llic grounds of sUilulory aiilhonly 
anti ctlncalional iita-cssily. 

Upon review of llie applicablt’ law, llie eourl hebl ihul 
*’llie (lecisioii lo siispend and rnodily lilt; promolioiui! sys- 
letn was consonanl willl the slaUltory' powei^ with wlneb 
iht* Ntnvark lioartl was vested. In lilt; inilial apptUil lo ua; 
coininissioner. il bad been found llial llie unilaleral aclion 
(d the board I’oidtl be siislaiiietl only in ihe iat'e I a real 
ihreal or obsUJ’le lo ihe proper operalion of ihe school 
syslein, or in an erritageiicv of tajiial imptirlariee.’’ Tilt; eoiil- 
inissioncr had found ihal the Newark board d(;enitjd il 
(•sseiilial lo alter ils melhod of seleeling and appoinlmg 
admiiiislrulive and .mipervisor)' persormtil for ihe reusoii llial 
'Tlie ediituilional needs and aspirations ol ihe school 
children anti ihe local (;oitimnnily were being ihwarled by 
llie dtnirlh td' represi;iilation by Negro staff members in ibe 
leadersliip eountrils of the schools. ” d’lie eourl look jndieial 
in*lit’e of the racial disorflers llial had taken place in 
Nt-waik in 1967 and said il was only reasonable lo assunie 
thal selioo! aullioritie.s were concerned wath the impacl 
sin;h tlisorders would liave on the school children, iheir 
parents, the community at large, and the adriiinistration of 
llie .seliool .syslem ihroughout the city. 

The court concluded that the record before il and the 
atleiidanl publie uveitis which were judicially noted, 
supported the findings of the commissioner that t ie ex parte 
adoption of new promotional rules by the Newark Board, 
iiolwithstandiiig lack of approval by a majority of the NTA, 
was ‘warranted and appropriate.’” Therefore, the court al- 
firtiied the d*:lei'iniiiulioii of the slate board of education 
thal the Newark school board acted lawfully in the particu- 
lar circa ins lances. 



Porcelli v. Titus 
4SlF.2dl254 

United Stales Court of Appeals, Third Circuit, 

September 25, 1970. 

Certiorari denied, 91 S.Ct. 1612, May 3, 1971, 

(See Teacher's Day in Court: Review of 1969, p. 53; and 
case immediately above,) 

Under the same set of facts as set out in the case im- 
mediately above, teachers appealed from the federal district 
court decision dismissing their federal court complaint. In 
the federal court complaint, the white teachere alleged that 
the use of color in the selection of principals and vice- 
principals and the device used to achieve that selection, by 
abolishing or suspending the promotional list, was a viola- 




lion of llu'ir (on.’^litulioiial right.-^ uiidcr ihc KonrP‘cii(b 
Amendment, 

The appelbile coiirl did nol agi-ec with lhi.>i conlentioii 
and said lhal "slale aclii)n h.ised partly on eotisideralion of 
color, when colur is nut used per se, and in furlherancc ol a 
proper govermuenlal ohjeetive, i.s not neces,sarily a violalion 
uf ihe Fourleenlh AmmuliuetU. Proper inlegralion of ihe 
lamillie.s is as imporlant as proper inlegralion oi the sehools 
ihernselves.” The appellale eourl (’ilcn niimeroiis eases lluil 
plaeerl llie duly of hreaking np the hi.slorieal paliern ol 
.segregated facnllies on llu; seliool lioards, and added lhal lo 
permit a great inibulance in facullies (3 hlaek vice- 
priiH!ipa!s out oi a lolul ol 136 prineipals and 
viee-principals) a.s exislcd when llie new plan was propo.S(;d 
hy llie Newark seliool hoard lo iiierease the nnuihcr ol 
qualified black adniiriislralors, would iiegule llie Foiir- 
leenlh Ameridineiil. ITie appi’llaU: eourl ailirmed llie dis- 
Iriel court dismissal of the toachers’ complaint. 

NOd'E: The Snpreine Court of llie Uiiiled ,*^lales declined 
lo, review this ease. 

Slnle of New Jersey v. Resson 
266A.2dl75 

Union Couiily Court, Law Division, 

New Jersey, May 27, 1970, 

A high-school teacher was convicled of iiilerferiiig with 
school ussembly and trespass on school properly, holli 
erlminal offenses. He appealed his convictions on the two 

chargos. 

The inlerf* renee cSiarge aroBe Irom conduct oi the 
iearher at a high-pchool asBi'rnbly wheii he rose Irom his 
seal, announced lhal he was leaving hecausc of ihe school’s 
failure lo hang a parliculur mural in ihe school, and walked 
oul. Aithough ihe testimony was in conflict as to the 
amouiil of disruption caused by this aclion and the numher 
of slndciits who also walked out, it wa.s conceded thal the 
program did continue. The statute under which the 
teacher was prosecuted provided that any person ‘ who by 
noisy or disorderly conduct disturhs or inlerleres with the 
quiet or good order of any place of assembly, public or 
private, including schools, churches, libraries and reading 
rooms, is a disorderly person.” The court found that the 
conduk of the teacher at the iissemhly did disturb and 
interfere with ihe quiet and good order of the assembly. 
The court also found that the remarks were not 
spoil laneous as the teacher conteded and that the teacher 
should have known that his action would disrupt the 
assembly. 

The court said that it was aware that teachers as well as 
students retain their constitutional righls while in school 
but that the teacher’s conduct in this instance could not be 
upheld under the First Amendmerit right to free speech. 
The portion of the lower court judgment finding the teach- 
er guilty of interferring with a school assembly was af- 
firmed. 

The second charge against the teacher involved his un- 
athorized presence in the school parking lot two days after 
the assembly incident. He, another teacher, and some 
parents and students were conducting a quiet and orderly 
‘Vigil of protest.” He had been advised by the principal that 
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liavitj'i Ihm'Ii tiU8p<Micl(“(l lh«: day 6e fort;, lit* was trcftpassing 
and liial tin* winild 1»<* » alli’d it h<* t;ontiilut‘d to 

roinain on stdiool prt'mist*!^. 1 In* slate oonleiided that school 
propt'rlv is privalt* in nalnrt! and that lln; leaoher s presfiice 
wilhoii'l pertnission t;onslilulod u trespass. I’ln; teacher on 
iht! other hatuJ contended that the properly was public; and 
llial as sin*h tln're is no trespass when an individual is in the 
ext'rcise ol his eonslilulional rights on Iht* properly. Ihc 
Ittacher also argued lhal t-v(*n if tlie properly were private, 
hi.s (•oiuliict was pennissible. 

The emirl held lhal ihe board ofediicalion pursuant lo 
slalule had lilh; lo ihc properly in queslion, but lhal ihe 
hoard did nol enjoy ihe game dominion over ihe properly 
as a private individual would have over properly lhal he 
owned. Tht; owner.ship ol ihe school properly is in ihc local 
hoard as iruslee for ihe public. As such, the school board 
eoidd proleel ihe properly and the educational processes 
from any dislurhatice or inlerfereiitu; but its uelion must be 
balanced againU the right of the public to enter lor lawiid 
reasons. It was the (ipinion of the court that “school 
pritperly i.s ol' such public charaeler lhal a mere eulr>' 
Ihertmii cimiicl, in and of itself, conslilute a irespass.” The 
court held liu'l since the teacher’s aclions and conduct were 
eonfintid solely lo one area ol iht* parking lot and since he 
and the others with him were quiet and ordeiiy, his 
presence in the parking lot did nol conslilute a trespass. 
I’he «;onvi(;tion on ihe Irespass eharge was reversed. 

New Y ork 

Teachers Associalion, Central High School District No. S 
V. Board of Education^ Central High School 
District No. 3, Nassau County 
312 N.Y.3.2d 252 

Supreme Court of New York, Appellale Division, 

.Second Deparlnicrit, June 27, 1970. 

(.S<‘c page 60. Concerned ihe payment of accumulated sick 
leave to the estate of a deceased teacher.) 

Zuckerman v. Board of Education, Central 
High School District No, 3 
3l4N.Y.S.2d814 

Supreme Court of New York, Appellale Divisiuu, 

Third Departmciil, October 26, 1970. 



The hoard of education appealed from a dt^cision ol the 
Workmen's Compensation Hoard which found lhal a teach- 
er hud been injured in the course ol his (Mnployment. I he 
teacher had .suslained a ruptured Achilles tendon while 
purticipaling in a college scholarship benefil l)askt!lball 
game, between niemlu'rs ol an association composed ol 
leaeliers and athletic coaches under the school board’s juris- 
diction. 

The Workmen's (jompeusalion Hoard had lound lhal 
lh(' aclivilies of the game "were so interwoven with ihe 
employmenl. . .as phy.sical leach«;rs and athletic coaches 'as 
lo come within the scope of llu; Workinen s Compensalion 
Law, The school dislricl’s dhector ol physical (•ducation 
and alhlelics had arranged for the publicily, photographs, 
and announccnienl.s during school lime. 'Phe liekeis were 
printed in ihc .school priiil shop and sold in the schools. 
The game was played in a school gymnasium iind a large 
amount of the proceeds of the game was donaled lo the 
school district to provide .scholarships for needy children, 

Upon this ret-ord the court held lhal the eompensalion 
board was justified in fitiding that the .scope; of the scliool 
dislriclV inlere.sl, parlicipation, and (ionlrol was sullicienl 
to bring ihc event within the course ol the leacdier’s em- 
ploymeiil, 'Phe deei.siou of the hoard was allirmed. 



Ohio 

State ex rel, Sandhacli v. Roudebush 

256 N.p:,2d 624 

Court of .Nppttals of Ohio, Butler Lounty, 

April 7, 1969. 

A teacher who was not re-employed lor the I96u 69 
school year sought a declaration that the decision of the 
board was null and void and an order that her employment 
be continued. Between the lime the suit was brought and 
the ca.se was heard, the teacher found other employment as 
a .school teacher in Florida. Under these circumstances the 
court held lhal the case was moot for no judgment it might 
render could be carried out since the determination sought 
by the icacher could have no practical effect upon the con- 
Iroversy. 
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